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MEMORIAL 


OF THE GENERAL ASSEMBLY OF THE STATE OF SOUTH CAROLINA 
TO THE CONGRESS OF THE UNITED STATES IN THE MATTER OF 
RECEIVERS OF RAILROAD CORPORATIONS AND THE EQUITY 
JURISDICTION OF THE COURTS OF THE UNITED STATES.! 


The Senate and House of Representatives of the State of South 
Carolina, sitting in General Assembly, respectfully represent 
to the Congress of the United States: 

That the people of the State of South Carolina view with 
alarm certain recent usurpations of power and authority by the 
courts of the United States affecting the rights of the people of 
the said State; an exercise of jurisdiction which, they submit, is 
not vested in the said courts by the constitution of the United 
States, nor by the laws passed in pursuance thereof, nor by the 
common law of chancery; an usurpation which, if not prevented 
by Federal legislation, will from time to time continue until the 
law-abiding people of the State shall realize the import of the 
prophetic warning of the author of the Declaration of 
Independence against ‘‘ the constitution of the Federal judi- 
ciary,’’ which he styles ‘‘ an irresponsible body, working like 
gravity by night and day, gaining a little to-day and a little 
to-morrow, and advancing its noiseless step like a thief over the 


1 See our department “Notes” in on this Memorial.— Eps. Am. Law 
the present number, for observations REV. 


VOL. XXVIII. 1l 


162 


28 AMERICAN LAW REVIEW. 


field of jurisdiction until all shall be usurped from the States, 
and the government of all be consolidated into one.”’ 

In support of these reasonable apprehensions, your memo- 
rialists do now show :— 

First. That, by the constitution of the State of South Caro- 
lina, ‘¢ all taxes upon property, real or personal, shall be laid 
upon the actual value of the property taxed, as the same shall 
be ascertained by an assessment to be made for the purpose of 
laying such tax.”’ 

And further, that ‘* The General Assembly shall provide for 
a uniform and equal rate of assessment and taxation, and shall 
prescribe such regulations as shall secure a just valuation for 
taxation of all property, real, personal and possessory.”’ * * * 

Srconp. That pursuant to the said constitutional provisions, 
the General Assembly of the State of South Carolina passed 
laws for the uniform assessment and taxation of all kinds of 
property in this State, and, among others, the following laws 
regulating the assessment and taxation of the property of railroad 
corporations, viz. :— 

‘*The president and secretary of every railroad company 
whose track or road-bed, or any part thereof, is in this State, 
shall annually, between the first of June and the twentieth of 
July, return to the comptroller-general, under their oaths, the 
total length thereof, in each county, city, town and incorporated 
village in this State; the total length of their double track in 
this State, and the length thereof in each county, town, city and 
incorporated village in this State; the total length of all their 
side tracks and the length thereof in each city, county, 
town and incorporated village in this State ; the location and value 
of all their shops, depots, grounds, station houses, wood and water 
stations, buildings, stationary engines, tools, implements and 
fixtures in South Carolina, and all other real estate necessary to 
the daily running operations of the road; the number and value, 
each, of all their locomotive engines, passenger, freight, plat-_ 
form, gravel, construction, hand, and other cars; the value of 
their moneys and credits; the total value of the entire road, 
appurtenances and equipments, and the total value of said road 
in South Carolina, with its appurtenances and equipments.”’ 
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‘‘ The president and secretary of every railroad company men- 
tioned in the preceding section shall also, annually, between the 
first of June and the twentieth of July, return to the county 
auditor of each county in South Carolina through or into which 
such road, or any part thereof, may be located, a statement of 
the value of said road, and the property of the company in said 
county, and in each of the towns, cities and villages of said 
county through or into which said road, or part thereof, is 
located, in the manner and form required by this chapter in the 
return to the comptroller-general.”’ 

* * * * + * * * 

‘If any railroad, its appurtenances, equipments, and property 
of any kind soever, shall be in the hands of a receiver or other 
officer, such receiver or other officer shall make the returns re- 
quired by this chapter.” * * * 

‘‘ The treasurer of the State, secretary of State, comptroller- 
general and attorney-general of the State, shall constitute a State 
board of equalization (a majority of whom shall constitute a 
quorum for the transaction of business), who shall meet at the 
office of the comptroller-general, at the capital, on the second 
Wednesday in May, annually, or as soon thereafter as the comp- 
troller-general shall notify said board that the returns of the 
several railroad companies have been filed in his office, and 
equalize the value of the property of railroad companies whose 
roads are wholly or partially in this State, as returned to the 
comptroller-general, under the provisions of this chapter, by 
increasing the value of the roads and property of such companies 
as shall have been, in their judgment, returned at too low a val- 
uation, and diminishing the values of such as may have been 
returned at too high a valuation. They shall keep a record of 
their proceedings, which shall be signed by all the members 
present, and deposited with and kept by the comptroller-general ; 
and a majority of the members present shall be competent to 
decide all questions which may come before said board.”” * * * 

‘** The comptroller-general shall certify to the auditor of each 
county in which any railroad, or part thereof, may be located, 
the valuations of railroad property in said county as returned to 
him, with all additions made to, or deductions from, the valua- 
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tion of the property of any railroad company in said county by the 
State board of equalization; and the county auditor shall charge 
the railroad company in the several cities, towns and incorporated 
villages of their county, for taxation, with the valuations returned 
by said company or companies, after adding thereto or deducting 
therefrom the amounts directed by the comptroller-general.”’ 

Tuirp. That in pursuance of the foregoing provisions of law 
regulating the assessment and taxation of property, the various 
railroads in the State, by their proper officers, made return of 
the property of said railroads for taxation to the State officials 
in said acts mentioned for the fiscal year 1890-91; and the said 
railroad board of equalization thereupon proceeded to ‘* equalize 
the value of the property ’’ of said railroad companies; and the 
values so ascertained and fixed by the said board of equalization 
were, by the comptroller-general, certified to the auditors of the 
counties through which said railroads run; and upon the valua- 
tion so ascertained, the railroads throughout the State were 
assessed for taxation for the fiscal year 1890-91; and the taxes 
so assessed became a lien upon the property of the several rail- 
roads upon which said assessment was made; and the said several 
railroads thereupon became liable to the State of South Carolina 
for the payment of the taxes so assessed. 

Fourtn. That by the laws of the State of South Carolina, it 
is also provided that ** All taxes, assessments, and penalties 
legally assessed, shall be considered and held as a debt paya- 
ble to the State by the party against whom the same shall be 


charged ; and such taxes, assessments and penalties shall be a first. 


lien in all cases whatsoever upon the property taxed.”” * * * 

‘*The collection of taxes shall not be stayed or prevented by 
any injunction, writ or order issued by any court or judge there- 


‘¢In all cases in which any county, State or other taxes are 


now or shall be hereafter charged upon the books of any county. 


treasurer of the State against any person, and such treasurer 
shall claim the payment of the taxes so charged, or shall take 
any step or proceeding to collect the same, the person against 
whom such taxes are charged, or against whom such step or pro- 
ceeding shall be taken, shall, if he conceives the same to be 
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unjust or illegal for any cause, pay the said taxes, notwithstand- 
ing, under protest, in such funds and moneys as the said county 
treasurer shall be authorized to receive by the act of the General 
Assembly levying the same; and upon such payment being made 
the said county treasurer shall pay the taxes so collected into 
the State treasury, giving notice at the same time to the comp- 
troller-general that the payment was made under protest; and 
the person so paying said taxes may at any time within thirty 
days after making such payment, but not afterwards, bring an 
action against the said county treasurer for the recovery thereof 
in the Court of Common Pleas for the county in which such 
taxes are payable; and if it be determined in said action that 
such taxes were wrongfully or illegally collected, for any reason 
going to its merits, then the court before whom the case is tried 
shall certify of record that the same were wrongfully collected 
and ought to be refunded, and thereupon the comptroller-gen- 
eral shall issue his warrant for the refunding of the taxes so 
paid, which shall be paid in preference to other claims against 
the treasury.” 
* * * * * * * * * 7 * * 
‘«¢ There shall be no other remedy in any case of the illegal or 
wrongful collection of taxes or attempt to collect taxes, or attempt 
to collect taxes in funds or moneys which the county treasurer 
shall be authorized under the act of the General Assembly levy- 
ing the same, being other than such as the person charged with 
said taxes may tender or claim the right to pay, than that herein 
provided. And no writ of mandamus shall be granted or issued 
from any court, or by the judge of any court, directing or com- 
pelling the reception for taxes of any funds, currency, or bank 
bills, not authorized to be received for such taxes by the act of 
the General Assembly levying the same; and no writ, order or 
process of any kind whatsover staying or preventing any officer of 
the State charged with a duty in the collection of taxes from 
taking any step or proceeding in the collection of any tax, 
whether such tax is legally due or not, shall in any case be 
granted by any court or the judge of any court; but in all cases 
whatsoever the person against whom any taxes shall stand 
charged upon the books of the county treasurer shall be re- 
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quired to pay the same in such funds and moneys as the said 
county treasurer shall be authorized to receive by the act of 
the General Assembly levying the said taxes in manner and form 
as above provided, and thereupon shall have his remedy a 
provisions of the next preceding section. 

Firts. That many of the railroad companies in the State 
refused and neglected to pay to the State the taxes so assessed 
for the fiscal year 1890-91, upon the false and pretensive claim 
that the assessment so made by ‘‘ The State Railroad Board of 
Equalization ’’ was excessive; and, ignoring the plain, simple 
and expeditious remedies provided by statute in such cases, and 
in defiance of the positive enactment to the contrary, applied to, 
ard procured from, the Circuit Court of the United States for 
the District of South Carolina orders permitting them to pay to 
the county treasurers of the State such amount of taxes as they, 
the said railroad companies, admitted to be just; and at the same 
time restraining and enjoining the county treasurers from col- 
lecting the taxes as assessed by ‘* The State Railroad Board of 
Equalization,”’ by execution or otherwise. 

That these judgments of the Circuit Court were upon appeal 
to the Supreme Court of the United States reversed, but upon 
the ground that the Circuit Court had not jurisdiction of the 
causes, inasmuch as the amount involved in each case was less 
than two thousand dollars. 

The fundamental question, however, whether the Circuit 
Court of the United States could afford the relief asked for, by 
its writ of injunction staying the collection of the taxes in the 
face of the statutory enactmeént to the contrary, was not con- 
sidered by the Supreme Court. 

This right is still claimed and exercised by the Circuit Court. 
Upon the handing down of the judgment of the Supreme Court 
of the United States in the causes mentioned, the railroads, 


other than those in the hands of receivers appointed by the Cir- ~ 


cuit Court of the United States for the District of South Caro- 
lina, paid to the county treasurers the taxes in dispute, and have 
ever since continued to pay their taxes as assessed by the proper 
State authorities. 


At the time, however, above mentioned, several railroad com- 
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panies in this State were in the hands of receivers appointed by 
the Circuit Court of the United States for the District of South 
Carolina, and these receivers, under the order and direction of 
the court of their appointment, refused, and have ever since 
refused, to pay to the State the taxes so in dispute. 

The taxes so withheld from the State by the interference of 
the United States Court, for the fiscal year 1890-91, amount in 
the aggregate to about one hundred thousand dollars. 

Sixra. And your memorialists further show that in the mean- 
time, and pending the litigation above referred to, other taxes, 
to wit, the taxes for the fiscal year 1891-92, were assessed upon 
the property of the said railroad companies in the hands of the 
receiver of the United States Circuit Court for the District of 
South Carolina, and have long since become due and payable. 
That in like manner the said receivers have refused to pay the 
taxes as assessed by the State authorities for the said fiscal year 
1891-92, whereupon tax executions were issued by the county 
treasurers in conformity to law and placed in the hands of the 
sheriffs of the several counties in which the said railroads are 
situated, for collection by due process of law, who thereupon 
seized certain property of the said defaulting railroads. 

That because of such official act on the part of the said 
sheriffs of the State in executing the writs placed in their hands 
for the purpose of collecting said taxes, they have been arrested 
by the orders of the said Circuit Court of the United States for 
the District of South Carolina, and have been heavily fined and 
imprisoned until such fines should be paid; and the said re- 
ceivers upheld in their open defiance of the tax laws of the 
State. 

In the meantime, the taxes assessed by the proper officers 
upon the property of these railroad companies have not been 
paid; and the amount of taxes thus withheld from the State by 
the interference of the United States Court, for the fiscal year 
1891-92, amounts in the aggregate to about mae thousand 
dollars. 

Thus, it will appear that by such violent and unwarranted in- 
terference of the United States Court, not less than one hundred 
and sixty thousand dollars of the State’s revenue are now with- 
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held, and these railroad companies chartered by the State, but 
now in the hands of the receivers of the United States Court, 
are thus, to this extent, exempt from taxation, while other rail- 
road companies and other citizens of the State pay their taxes 
as regularly assessed, and thereby bear an unequal burden of 
taxation as compared with the companies under the protection 
of the United States Court, and thus the ‘‘ fundamental law of 
uniform and equal rate of assessment and taxation ’’ is grossly 
violated. 

Sevents. And your memorialists would further show that the 
cause of the sheriffs, who had been illegally restrained of their 
liberties, was carried to the Supreme Court of the United States 
by writ of habeas corpus, and there, after full argument, the 
judgment of the Circuit Court was affirmed. Thus the principle 
declared by the Circuit Court is‘ made by judicial enactment 
the law of the land, and will remain so until remedied by 
Federal legislation. True, the chief justice in delivering the 
opinion of the court would seem to recognize the fundamental 
doctrine ‘‘ that all property within the State is liable for tax- 
ation, and that taxes constitute a lien to be paid in priority 
and preference to all other claims.’’ For he says: ‘No 
doubt property so situated (that is, in the hands of a receiver) 
is not thereby rendered exempt from the imposition of taxes by 
the government within whose jurisdiction the property is, and 
the lien of the taxes is superior to all other liens whatsoever.” 
But he practically nullifies the principle in so far as it may apply 
to property in the hands of a receiver of the United States court. 
Upon this point he uses the following language: ‘The levy of 
a tax warrant, like the levy in the ordinary fieri facias, seques- 
trates the property to answer the exigency of the writ; but the 
property in the possession of a receiver is already in sequestra- 
tion, and while the lien for taxes must be recognized and 
enforced, the orderly administration of justice requires this 
to be done by and under the sanction of the court. It is the 
duty of the court to see that it is done, and the seizure of the 
property against its will can only be predicated upon the assump- 
tion that the court will fail in the discharge of itsduty. * * * 
Whether the sheriffs were armed with a writ from the State 
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court, or with a distress warrant from the county treasurer, 
this property was as much withdrawn from its reach as if it were 
beyond the territorial limits of the State. The inevitable con- 
clusion from this must be so, if constitutional principles are to 
be respected in governmental administration. It does not involve 
interruption in the payment of taxes, or displacement or impair- 
ment of the lien thereof, but on the contrary it makes it the 
imperative duty of the court to recognize as paramount, and to 
enforce with promptness and vigor, the just claims of the 
authorities for the prescribed contribution to the State and 
municipal revenues, and when controversies arise as to the 
legality of the tax claims, there ought to be no serious difficulty 
in adjusting such controversies upon proper suggestion.”’ 

It appears, however, that the confidence expressed by the 
chief justice, that the Circuit Court would “ recognize as para- 
mount, and enforce with promptness and vigor, the just claims 
of the authorities for the prescribed contribution to the State 
and municipal revenues,’’ was misplaced; and also that his sug- 
gestion that ‘* whenever controversies arise as to the legality of 
the tax claims, there ought to be no serious difficulty in adjusting 
such controversy,’’ was vain. His confidence, we say, has been 
misplaced, for the taxes claimed by the State have not yet been 
paid. And his suggestion, we say, was vain, for the ** contro- 
versy ’’ has not been settled. 

The State, by its tax laws, affords to every taxpayer a ready 
and expeditious mode of settling controversies which may arise 
concerning the ‘‘ justness’’ or ‘ legality’’ of any tax, as we 
have heretofore shown. Why did not the receivers pursue the 
course prescribed by law? Why did not the Federal Circuit 
Court require them so to do? 

The receivers, with the approval of the court, have preferred 
to regard with contempt the laws of the State in this regard, and 
they, both receivers and court, have made a law unto them- 
selves, whereby the ‘* controversy ’’ at issue is to be tried before 
a tribunal of their own creation. 

In the cases in this memorial first above referred to, the State 
of South Carolina, without its consent, against its will, and 
contrary to law, is required to appear as a party, in the person 
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of its county treasurers, in the United States Circuit Court, and 
there try issues with the railroad receivers regarding the correct- 
ness of assessments made by its duly authorized officers, in the 
regular and orderly manner, before a referee appointed for the 
purpose by the court; and in those cases second referred to, 
wherein the sheriffs were imprisoned, the hands of the tax 
officers of the State have been tied by the perpetual injunction 
of the United States court. 

Thus, by bench-made law, the right of the State to prescribe 
the manner of assessing the value of property for taxation, and 
the mode of collecting its taxes, whenever the property happens 
to be in the hands of a receiver of the United States court, has 
been denied, and the right to collect taxes has been left to'the 
caprice of the receiver or to the will of the court, to be allowed, 
or not, as the court may or may not regard the amount of taxes 
assessed right and proper. 

Such a doctrine is wholly at variance with the principles of our 
government, as well expressed by Chief Justice Chase in the case 
of the Veasie Bank v. Fenno: ! ‘‘ The judicial cannot prescribe 
to the legislative department of the government limitations upon 
the exercise of its acknowledged powers. The power to tax may 
be exercised oppressively upon persons, but the responsibility of 
the legislature is not to the courts, but to the people by whom 
its members are elected. So if a particular tax bear heavily upon 
a corporation or class of corporations, it may not for that reason 
only be declared contrary to the constitution.”’ 

EreutTx. And your memorialists would further show that by 
reason of the foregoing action of the United States court, the 
State of South Carolina has been subjected to very grievous 
wrongs, and the taxpayers of the State have been made to bear 
unequal burdens. Within our State there are about 2,552 miles 
of railroads, of which 1,419 miles now are, and have been for 
several years past, managed by receivers appointed by the United 
States Circuit Court, none of whom conform to the tax laws of 
the State touching the assessment and taxation of the property 
of railroads. During these years they have paid to the State 
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taxes based only upon their own valuation of the property in 
their charge; and they defend themselves against the State by 
appealing to the court that appointed them, which thus far has 
sustained them in their open violation of law; and thus the State 
is denied its just revenue from this large portion of the taxpay- 
ing property of the State. 

Nintu. Nor is it in the collection of taxes alone that the 
Federal judiciary have denied the sovereign powers of South 
Carolina. The usurpation of power by the Circuit Court of the 
United States hampers and humiliates and defies our State in her 
efforts to enforce our Dispensary law, which controls the manu- 
facture, importation and sale of spirituous liquors. Her lawful 
constables, in the performance of their official duty, are ruled 
for contempt, arrested and imprisoned. A Federal judge in- 
structs his railroad receiver to violate the law of the State; and 
thus he encourages others to be law breakers, and becomes him- 
self an apostle of anarchy. 

TentH. Other States besides South Carolina suffer from the 
encroachments of power and assumption of jurisdiction by the 
Federal judiciary. It would lengthen this memorial too much to 
enumerate instances and give details. It is sufficient to point to 
the railroad mileage in the United States which is controlled by 
Federal courts and their receivers. 

In round numbers there are one hundred and sixty-five thou- 
sand (165,000) miles of railroads in this country. Thirty-three 
thousand miles thereof are in the hands of receivers and operated 
by the courts. It is safe to assume that nine-tenths of this latter 
number is managed by receivers of the Federal courts. That is 
to say, that the Federal judiciary is in absolute control of rail- 
road property worth the inconceivable sum of thirteen hundred 
million dollars ($1 ,300,000,000). 

The incapacity of the courts of equity to manage railroad 
property, a business which, we submit, they undertook without 
authority either inherent or conferred, has resulted in maladmin- 
istration and corruption in not a few States of the Union. 

What with the usurpation of powers and the irresponsible con- 
trol of millions of money, and the dispensing of offices with large 
salaries attached, the courts of equity have become the workers. 
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of inequity. They who should have been the champions of our 
liberties and the refuge of the oppressed have fettered the step 
of freedom and leagued themselves with the oppressor. 

Well has our governor said in his message that these powers 
can have * no basis in law or justice, and could only spring from 
that perpetual grasping after more power which characterized 
the judges of the United States Circuit and District courts, 
One by one the reserved rights of the States are being absorbed 
by the Federal judiciary; and it is high time for Congress to 
take the matter in hand, and by express limitations restrain the 
unlicensed and iniquitous powers exercised by the courts in this 
matter of receiverships.”’ 

Eveventu. Believing with him thatit is high time, your mem- 
oralists respectfully recommend and urge that Congress shall 
without delay enact such a law as shall take wholesome control 
of the courts in the matter of railroad receivers, define their | 
powers, and limit their jurisdiction. 

In so doing, Congress would not be taking from the Federal 
courts powers or jurisdiction which are rightfully theirs. It 
would be conferring upon them for the first time powers and 
jurisdiction which for many years they have assumed and exer- 
cised without authority either inherent in chancery or conferred 
by the constitution or acts of Congress; and the legislation asked 
for would establish safe and fixed bounds beyond which the 
courts would not dare to go. 

That the evils growing out of this assumption of power are 
great, and the wrongs thereby inflicted upon South Carolina a 
grievous burden, is clearly shown by the extracts from Governor 
Tillman’s message, which are appended to this memorial, and to 
which we invite your attention. 

It is not amiss, however, to make at this point a short state- 
ment of them. 

There are two thousand five hundred and fifty-two (2552) 
miles of railroad in South Carolina. More than one-half — 
fourteen hundred and nineteen (1419) miles — have been for 
several years in the hands of receivers of the United States 
Court. 

The South Carolina railroad runs from Charleston, the com- 
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mercial metropolis, to Columbia, the capital; and from Charles- 
ton to the city of Augusta, Georgia. 

This railroad corporation has been operated by a receiver of 
the United States court for more than four years. 

During this period of time the acts hereinbefore complained 
of were committed against the laws and the authority of this 
State. 

The South Carolina railroad, as thus conducted, is not oper- 
ated, as intended in the act of incorporation, for the benefit of 
the communities through which it runs, and for which it is the 
main highway of traffic, but, as your memorialists believe, and 
now charge, it is operated in the interest of a few creditors of 


the said corporation, and for the profit of the officers appointed 


by the United States court. 

Thus, instead of serving as a great benefit to the agricultural 
and industrial interests of the people, it is worked as a source of 
tribute for the enrichment of a favored few. 

The Richmond and Danville system operates in South Caro- 
lina some 700 miles of railroad. Its roads branch out from 
Columbia, northward, westward and southward, and throughout 
the entire Piedmont part of our State. In addition, its great 
trunk line from Washington to Atlanta runs through the upper 
portion of the State from North Carolina to the Georgia line. 

This system has been in the hands of a twin receivership for 
more than two years. Of its two receivers neither lives in South 
Carolina; but, as your memorialists are informed, their home is 
in New York or Washington, and their official headquarters in 
Washington. 

It is the simple truth that the South Carolina department of 
the Richmond and Danville system is controlled and managed by 
two officers of the United States court who have no knowledge 
whatsoever of the wants of the communities in this State through 
which their railroads pass; and, we submit, they cannot, and we 
charge they do not, so operate these great highways as to serve 
the beneficent purposes for which these railroad corporations 
were chartered. 

Your memorialists are informed, and they so charge, that 
under the present United States court management of the Rich- 
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mond and Danville system the commercial interests of the cities, 
towns and seaports of South Carolina are scantily considered, if 
not wholly ignored. The stream of traffic is diverted from its 
natural outlet in this State into channels that make for the com- 
mercial growth and importance of cities and seaports beyond our 
borders, to which one-half of our State is thus made tributary, 
And thus the State of South Carolina is deprived of one at least 
of the three factors which make for the greatness and prosperity 
of a people, according to Bacon, who said: ‘* There are three 
things which make a nation great and prosperous, a fertile soil, 
busy workshops, and easy conveyance for men and goods from 
place to place.”’ 

Add to this industrial consideration the fact that, in common 
with the receiver of the South Carolina Railroad, the receivers of 
the Richmond and Danville system, sitting in distant Washington, 
have come in conflict with the Tax laws and the Dispensary law 
of this State and defied their enforcement. The ‘* hand”’ of the 
United States Circuit Court was stretched forth from Washington 
to arrest and imprison our sheriffs and constables for doing their 
duty according to our laws. 

The judge of the District Court of the United States for South 
Carolina, now Mr. Circuit Judge Simonton, held that our Dis- 
pensary law was in conflict with the act of Congress, commonly 
known as the Wilson act, in that its provisions amounted to a 
regulation of interstate commerce. Interpreting the words of 
that act, ‘* upon arrival in such State or Territory,’’ he held that 
** arrival ’’ meant delivery of spirituous liquors to the consignee; 
and that, therefore, any interference with contraband whisky in 
transit on his receiver’s railroads within South Carolina, conveyed 
to points in South Carolina, by even State constables, was uncon- 
stitutional. This interpretation was, as he knew, in direct con- 
flict with the provisions of the Dispensary law, which is without 
doubt a law passed in the exercise of the police power of the | 
State. Even if it does in some degree affect commerce and in- 
cidentally interfere with commercial commodities in transit from 
one State into, but not through another, it cannot properly be 
regarded as in any wise a regulation of commerce between the 
States in the sense of the constitution. 
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The true doctrine was well stated by Mr. Chief Justice Elliot, 
of Indiana, in his very learned decision in Jamieson v. Indiana 
Natural Gas & Oil Co.:! ** We do not assume that a State can 
legislate for the regulation of interstate commerce — that power 
is undoubtedly Federal; nor do we assume that under the guise 
of exercising the police power there may be a regulation of com- 
merce between the States; but we do assume that it is settled 
by the decisions that State legislation is not invalid simply because 
it operates upon or affects commercial commodities or instru- 
mentalities. So long as there is nothing more than an exercise 
of the police power, and no regulation of commerce, there is 
nothing more than the exercise of a State power.” 

And Mr. Justice Harlan says, in Patterson v. Kentucky: ? 
** State legislation, strictly and legitimately for police purposes, 
does not in the sense of the constitution, necessarily intrench 
upon any authority which has been confided, expressly or by 
implication, to the national government.”’ 

Again, in Hannibal, etc., Ry. Co. v. Husen,’ the court says: 
‘Many acts of a State may, indeed, affect commerce without 
amounting to a regulation of it, in the constitutional sense of the 
term.”’ 

For these and other reasons, having learned by experience that 
there is no hope of redress or relief for our people and our State 
in the courts of the United States in this regard, your memo- 
rialists bring their case to the Congress of the United States, the 
grand jury of the people. 

We now purpose to show that the courts of the United States 
have no jurisdiction over railroad corporations and no power to 
appoint receivers of the same. If we succeed in this, Congress 
will, we believe, enact the more readily and speedily the legislation 
we desire. 

Your memorialists have been advised, and do believe, that the 
power and jurisdiction hitherto exercised by the courts of the 
United States in the matter of receivers of railroad corporations 
do not properly belong to these courts, but have been assumed 
and usurped without authority in law or equity. 


1 128 Ind. Rep. 577. 297 U.S. 501. 
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Your memorialists pray the indulgence of . your honorable 
bodies while they shall endeavor to set forth the reasons and 
the legal authorities upon which they, in common with not a few 
judges, jurists, lawyers and text-writers, base their conviction 
that the circuit and district courts of the United States have no 
jurisdiction over railroad corporations and cannot rightfully 
appoint a receiver thereof. It is unavoidable that this division 
of the memorial should resemble a legal argument in its style 
and length. 

Whence does the Federal court of equity derive its powers 
and jurisdiction? Let the court itself answer the question. 

The courts of the United States cannot exercise any equity 
powers except those conferred by acts of Congress, and those 
judicial powers which the High Court of Chancery in England, 
‘acting under its judicial capacity as a court of equity, possessed 
and exercised at the time of the formation of the constitution 
of the United States. 

The rules of the High Court of Chancery in England have 
been adopted by the courts of the United States. 

The usages of the High Court of Chancery in England, when- 
ever the jurisdiction is exercised, govern the proceedings. This 
may be said to be the common law of chancery, and since the 
organization of the government it has been observed.? 

The equity jurisdiction conferred on the Federal courts is the 
same that the High Court of Chancery possesses.* 

The constitution (U. S.), Art. 3, Sec. 2, declares that the 
judicial power shall extend to all cases in law and equity arising 
under this constitution, the Jaws of the United States, and 
treaties made, or which shall be made, under their authority. 

These, and these alone, are the sources whence can rightfully be 
derived the powers and jurisdiction of the Federal court of equity. 

The constitution gives the court of equity no power or juris- 


diction by virtue of which it may manage and operate a railroad . 


by means of its servants or officer — the hand of the court — its 
receiver. 


1 Fontain v. Ravenel, 17 How. U. 2 Pennsylvania v. Wheeling, etc., 
8. 384. 


Bridge Co., 13 How. U.S. 563. 
% Payne v. Hock, 7 Wall. U. S. 425. 
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Nor has any act of Congress ever been passed conferring such 
power or jurisdiction upon the court of equity. 

If such power or jurisdiction rightfully inheres in the Federal 
court of equity, it is derived from its general original juris- 
diction as a court of chancery. 

Does such power or jurisdiction vest in the Federal court as a 
court of chancery? 

The High Court of Chancery in England shall answer that 
question. 

When in the year 1867, appeal was made to the High Court 
of Chancery to discharge orders in chancery appointing man- 
agers or receivers of the London, etc., Railway Co., the decision 
sustained the appeal, and denied the power of the court of 
chancery to appoint a manager or receiver of a railway. 

Lord Justice Cairns then said: ‘*The orders now under 
appeal, so far as they appointed managers of various undertak- 
ings of the London, Chatham and Dover Railway Company, 
were discharged by us at the conclusion of the arguments in the 
case, because we were clearly of opinion that the orders were, in 
this respect, beyond the authority and at variance with the 
practice of this court. * * * 

‘* But in addition to the general principle that the court of 
chancery will not in any case assume the permanent management 
of a business or undertaking, there is that peculiarity in the 
undertaking which would make it improper for the court of 
chancery to assume the management of it at all. 

‘When Parliament, acting for the public interest, authorizes 
the construction and maintenance of a railway, both as a high- 
way for the public and as a road on which the company may 
themselves become carriers of passengers and goods, it confers 
powers and imposes duties and responsibilities of the largest and 
most important kind; and it confers and imposes them upon the 
company which Parliament has before it, and upon no other body 
of persons. These powers must be executed and these duties 
discharged by the company. They cannot be delegated or trans- 
ferred. The company will, of course, act by its servants, for a 
corporation cannot act otherwise; but the responsibility will be 


that of the company. The company could not by agreement 
VOL. XXVIII. 12 
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hand over the management of the railway to dehenture holders, 
Jt is impossible to suppose that the court of chancery can make 
itself, or its officer, without Parliamentary authority, the hand 
to execute those powers; and all the more impossible when it is 
obvious that there can be no real and correlative responsibility 
for the consequences of any imperfect management. It is said 
that the company did not object to the order for a manager ”’ 
(i. e., areceiver). ‘*This may well be so. But in the view I 
take of the case, the order would be improper, even if made on 
the express agreement and request of the company.’”! 

The soundness of the doctrine here clearly laid down by Lord 
Cairns has never been questioned, namely, that the court of 
chancery has in itself no power to appoint a receiver of a rail- 
road; that the jurisdiction invoked can be vested in the court 
only by legislative authority. 

Lord Cairns’ decision in Gardner’s case was handed down in 
January, 1867. Before the end of that year the power and 
jurisdiction so emphatically denied were conferréd upon the High 
Court of Chancery by ‘* The Railway Companies’ Act,’’? and by 
that act the power and jurisdiction thus for the first time con- 
ferred are defined and limited. 

It is thus made manifest that if the Federal court of equity 
has in chancery only the powers and jurisdiction of the English 
High Court of Chancery, unless it can derive from the constitu- 
tion or from some act of Congress the powers and jurisdiction it 
has so long exercised in appointing receivers of railroads, then it 
has no right to exercise such powers and has no jurisdiction over 
railroads; and its appointment. of railroad receivers and _ its 
management of railroads is a usurpation of power and an assump- 
tion of jurisdiction — the most dangerous exercise of bench-made 
law that has ever been attempted. 

No matter though the power usurped and the jurisdiction 
assumed have been exercised in countless cases during the past 
forty years. No number of precedents, however great, can 
confer power or jurisdiction upon a court. Precedents may 


1 Gardner v. London, etc., Ry. Co., 2 1867, 30 and 31 Vict. 
L. R. 2 Ch. App. 212; see also Kerr 
on Receivers, 278-280. 
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establish and strengthen a principle; they cannot create or confer 
a power. Unless the Federal court of equity had jurisdiction 
when for the first time it appointed a railroad receiver, the 
appointment of a thousand receivers of railroads cannot clothe it 
with that jurisdiction. 

Under *‘The Railway Companies’ Act,’’ the English High 
Court of Chancery can and does appoint receivers, or managers, 
of railroads. That act of Parliament is not of force in the 
United States; the Federal court of equity should not invoke 
its authority. 

How, then, has it come to pass that the United States court 
of equity has for so many years appointed receivers of railroads, 
as if it had the requisite power and jurisdiction? 

This is a question hard to answer in a way which shall avoid 
reflecting discredit on the court. For Lord Cairns’ views on 
general equity jurisdiction are the same as those expressed by 
Chancellor Kent in Attorney-General v. Utica Ins. Co.,! and by 
other chancellors in other cases. 

Besides, this general equity jurisdiction vested originally in the 
courts of equity has been amplified by statute in very many of 
the States: a confession that without such legislation the juris- 
diction was lacking; while, on the other hand, many State courts 
have assumed to exercise the jurisdiction without legislative 
authority. 

High American authority has said: ‘* From its source in 
English chancery, where all the leading principles in relation to 
its exercise were well established long before our revolution, the 
power to create a receivership has naturally and regularly 
descended to and become one of the inherent powers of all courts 
exercising an equitable jurisdiction. 

‘¢ But in respect of receiverships of railroads, this statement 
requires some qualification: for, while receivership as a protective 
and preventive remedy is, within the past few years, one of in- 
creasing importance and widening range of application, yet, as a 
remedy for the relief of lien creditors of an insolvent railroad 
corporation, it is granted, if at all, with greater reluctance by 


1 2 Johns. Ch. 871. 
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courts of equity than in any other case. Indeed, in some juris- 
dictions the inherent power of a court of equity in such case has 
been denied, and in others limited; but in these instances, such 
defect of power is usually supplied by statute. And whenever 
such statutes exist, their interpretation and construction js 
according to the equitable principle developed in the High Court 
of Chancery.’’! 

To the same effect writes Mr. Bispham, in his ‘* Principles of 
Equity,’’ section 576, an acknowledged authority on equity 
jurisprudence. 

In a Florida case? decided in 1875, Mr. Justice Westcott, 
referring to the doctrine of Lord Justice Cairns, in Gardner’s 
case, says with modesty: — 

‘* The rule has been modified in the United States.’ Under the 
statutes of many of the States (this State among the number), 
a receiver of a line of railway is under some circumstances 
authorized. As a general rule we do not hesitate to say that a 
very strong case should be presented before the court should 
resort to a remedy so extreme, and, with reference to the man- 
agement of the road, so revolutionary in its character.” 

Your memorialists cite this case to show with what caution 
and hesitation a judge sustained a railroad receivership, even 
though a statute of his State had clothed his court with ample 
jurisdiction. 

In that same case, Mr. Acting-Justice Bryson dissented, and 
said: — 

“The appointing a receiver to run a railroad is certainly a 
modern invention, and there is certainly nothing in the proceed- 
ings in this case that authorizes any such appointment, under 
any precedent which can be found.’’ 4 

There can be no doubt that, according to the common law of 
chancery, the receiver of a court of equity is the-mere passive 


agent or officer of the court, charged with the simple duty of . 


preserving the property intrusted to his care, and of collecting 
the rents and profits arising directly out of the thing mortgaged, 


1 20 Amer. & Eng. Encyc. of Law, 8 18 Grattan, 828; 99 Mass. 395; 38 


332-3. Vermont, 408; 6 C. E. Green, 298. 
2 15 Fla. Rep. 201. 4 Page 295. 
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and holding them until the rights of litigants shall be determined. 
His powers of disbursement are limited strictly to repairs and 
prevention of waste. He cannot operate any going concern. 
We cannot manage the affairs of a corporation. He cannot be a 
receiver of a railroad. 5 

And yet the receiver of the court of chancery, this passive 
servant of the court, this mere ‘‘ hand of the court’’ to collect 
and hold, not to manage and operate, has in this country during 
the last forty years, under the care and nursing of facile judges 
aid grasping chancellors, grown and developed into the American 
railroad receiver of the present day: an unique creature of the 
courts, peculiar to this age and country; an official who is tech- 
nically the servant, but really the master of the court; a man of 
business, of vast resources and without responsibility ; a railroad 
president who has no interest account to pay, who disregards the 
just claims of his mortgage creditors, and whose property cannot 
be levied on under any execution; a common carrier who 
can at his caprice make or mar the prosperity of a prov- 
ince, —can bid this town to flourish and cause that city to 
decay; a private individual to whom the court, without warrant 
in law or equity, has presumed to delegate and transfer powers 
and franchises of the largest and most important kind, including 
the sovereign prerogative of eminent domain,— powers and 
franchises concerning which Lord Cairns said that, having been 
granted and conferred by legislative authority, ‘‘ they cannot be 
delegated or transferred’’ without legislative authority; an 
officer of the court of equity, supposed to be indifferent in the 
cause, and yet who, to improve his railroad, or to build or buy 
or lease another, can issue certificates which shall be a first lien 
on the corpus of his road and render the lien of the mortgagees 
absolutely worthless; a ‘‘servant’’ of the lower courts, yet 
endued with powers that can prevent the sovereign State of 
Texas from disposing of its public lands according to its own 
laws, and can defy the State of South Carolina to collect the 
taxes due by his railroad; nay, more, can cast her sheriffs and 
constables into prison for daring to carry out the laws they are 
sworn to enforce; and this humiliation and this indignity are put 
upon a great commonwealth by the misbegotten creature of an 
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inferior court to maintain the ‘ dignity ’’ of that court, under 
the forced construction, if not the mere farce and pretense, of 
**a contempt.”’ 

Truly the grain of mustard seed has grown to be the greatest 
of all trees—a tree whose baneful shadow blights the whole 
land, and whose far-reaching roots threaten to destroy the foun- 
dations of home rule and bring to ruin the structure of local self- 
government. 

This marvelous product is not of mushroom growth. It was 
only by the slow, successive accretions of many years, under the 
fostering care of the courts of equity, both State and Federal, 
and of the Supreme Court, that it reached its present propor- 
tions. A section of its gigantic trunk will show as by a suc- 
cession of concentric rings how year by year it has increased in 
size and strength. . 

Although Chancellor Kent, in the case already cited 
from,! decided, after an elaborate examination of the question, 
that there was no general equity jurisdiction over corporations 
of any kind inherent in the court of equity, other chan- 
cellors, rushing in where Kent had feared to tread, assumed 
jurisdiction over corporations with a going business, brought 
railroads within the scope of their jurisdiction, and created a 
special department of railroad receivers. 

This was not done without sturdy protest, however, on the 
part of both bench and bar. And the protest was not without 
good results, for a time. For the railroad receivers appointed 
during the first few years of railroad receiverships were endued 
with powers very little larger than those of the passive receiver 
of lands and tenements. It was a decided step in advance when 
the receiver of a railroad was authorized to pay the wages of 
laborers and other employes. Then followed in regular 
succession authority for payment of material and supply men; 
of claims for repairs; of attorneys’ fees; of damages for goods - 
lost or destroyed; of damages for cattle killed or injured; of 
damages for injuries, fatal or otherwise, sustained by employes 
without fault; of damages for personal injuries sustained by 


1 2 Johns. Ch. 871. 
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persons other than employes or passengers; of damages for 
personal injuries sustained by passengers ; and the authority, too, 
was given to lease connecting railroads, to complete the construc- 
tion of the receiver’s railroad, and to issue receiver’s certificates 
in aid of the court’s railroad speculations, which certificates were 
to be a first lien upon the property in the hands of the receiver, 
to the detriment of the liens of mortgagees. And after some 
forty years of this so-called ‘* progress and growth,”’ the end is 
not yet, and cannot be foretold. 

Your memorialists give these successive gradations in the 
railroad receiver’s progress to make it clear that it is a ludicrous 
misnomer to call him a receiver of the court of equity. He is 
arailroad president, with the chancellor as his chief counsel; 
without a board of directors to trouble or restrain him; without 
responsibility to mortgage creditors ; with a docile, facile court 
to pass at his behest orders in advance to justify whatsoever he 
may desire to do. Call him rather a Federal pro-consul, lording 
it over a subject province. 

In tracing up the history of railroad receiverships from their 
first small beginnings to their present vast dimensions, it is note- 
worthy how the various courts of equity, in their successive acts 
of palpable usurpation, advanced at first with distrust and reluc- 
tance; then became more bold and daring ; until now they defy 
and deride the powers and prerogatives of sovereign States. 

In Stevens v. Davison,! the court said that while, for the 
reasons assigned in Gardner v. London, ete., Ry. Co., a court 
of chancery will be ‘reluctant ’’ to appoint a receiver to take 
charge of and manage a railroad, it is competent to do so where 
such a course is indispensable to secure the rights of the legiti- 
mate stockholders and to prevent a failure of justice. Under 
the circumstances of this case, the court deemed the appoint- 
ment of such a receiver a proper measure. 

And thus a court of equity gave judicial approval to the utili- 
tarian maxim that the end justifies the means, although by 
referring to the decision of Lord Cairns it showed it was aware 
that the appointment could not properly be made. 


1 18 Grattan, 828. 
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In Louisville, ete., Ry. Co. v. Letson,! the Supreme Court of 
the United States, whether intentionally or not, encouraged the 
Federal courts of equity in their usurpation of jurisdiction by 
declaring that the word * citizen ’’ in the constitutional phrase 
‘* citizens of the different States,’’ and in the judiciary act, 
meant, what they knew it was not intended to mean, a corpora- 
tion aggregate. By this forced construction, the State courts 
were despoiled of a great part of their undoubted jurisdiction, 
and the possibilities of mischief by Federal court receiverships 
were greatly increased. Taking advantage of this doctrine, cor- 
porations seeks their charters in States in which they never intend 
to operate or own property. Railroads that run through the 
north and west are ‘ citizens’’ of distant Kentucky; New York 
corporations are ‘* citizens’’ of New Jersey. And thus they 
contrive to evade the jurisdiction of the courts in the States of 
their actual domicile; and the Federal court stands ever ready to 
take these ‘* citizens ’’ of ** foreign ’’ States under its sheltering 
wing. As was recently said by a reviewer in the American Law 
Review: ? ‘ From the day of that decision to the present time, 
the Federal courts seem to have regarded it as their chief func- 
tion to act as the guardians of the corporations against the 
people.”’ 

In Davis v. Gray,’ Mr. Justice Swayne, delivering the opinion 
of the Supreme Court, says that, ‘‘in the progress and growth 
of equity jurisdiction, it has become usual to clothe such officers ”’ 
(railroad receivers) ‘‘ with much larger powers than were for- 
merly conferred.”’ The dissenting opinion of Mr. Justice Davis, 
concurred in by Mr. Chief Justice Chase, shows how very much 
larger was the power with which this noted case clothed a rail- 
road receiver than had ever been conferred before. 

Says Mr. Justice Davis: ‘‘I am constrained to enter my dis- 
sent to the opinion and judgment of the court in this case, for 


the reason that the suit, although in form otherwise, is in effect - 


against the State of Texas. The object which it seeks to obtain 
shows it to be so, which is to deprive the-State of the power to 


12 How. (U. S.) 497. 


3 16 Wall. 203. 
2 November-December, 1893, p. 933. 
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dispose, in its own way, of its public lands; and this object, by 
the decision just rendered, is accomplished. In my judgment, 
this bill should have been dismissed, because the State is exempt 
from suit at the instance of private persons, and on the face of 
the bill it is apparent that the State is arraigned as a defendant. 

‘«‘T am authorized to say that Mr. Chief Justice Chase concurs 
in this dissent.’’ 

Commenting on this notorious case, a warning note was 
sounded by Mr. Justice Miller in Cunningham v. Macon, ete., R. 
R. Co.,! where he said: — 

‘It is clear that in enjoining the governor of the State in the 
performance of one of his executive functions, the case goes to 
the very verge of sound doctrine, if not beyond it, and that the 
principle should not be extended further.”’ 

The protest of Mr. Chief Justice Chase, Mr. Justice Miller 
and Mr. Justice Davis should have been admonition sufficient to 
give the United States courts pause, and to make them halt, if 
not to retrace their steps. Heedless of the warning, however, 
these courts have moved onward, absorbing year by year more 
and more power, encroaching on the liberties of the people, and 
scorning the sovereignty of the States. Power is sweet to its 
possessor, and hard to part with, no matter how acquired. In 
this regard, the Federal courts are no exception. 

The last fruit of this tree of oppression ripened in South Car- 
olina when our State officers, our sheriffs and constables, were 
imprisoned and heavily fined for contempt of court, forsooth, 
because they sought to collect taxes out of railroad property in 
the hands of a receiver of the United States Court, or endeay- 
ored to enforce the Dispensary law by seizing contraband whisky 
in the custody of the receiver’s servants. 

To this your memorialists have already referred, and on this 
head we adopt as part of this memorial some extracts from the 
last annual message of Governor Tillman. They are appended 
hereto. They will satisfy Congress that if the exercise of this 
usurped jurisdiction is elsewhere a burden grievous to be borne, 
here in South Carolina it is a scandal to the Federal courts and 


1 109 U. S. 446. 
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2 gross indignity to which our State should not have been 
subjected. 

According to Chief Justice Marshall, ‘‘ the sovereignty of 4 
State extends to everything which exists by its own authority, 
or is introduced by its permission.’’! To the same purpose 
speaks Judge Story, in Prigg v. Pennsylvania: ? ** The police 
power belonging to the States, in virtue of their general sover- 
eignty, extends over all objects within the territorial limits of 
the State and has never been conceded to the United States,” 
Yet here are railroad corporations in South Carolina, which exist 
by the authority of South Carolina, removed by judicial leger- 
demain from under her sovereignty, and counseled by a Federal 
judge to bid defiance to that sovereignty. 

Only last week, the Supreme Court, Mr. Chief Justice Fuller 
delivering the opinion, decided in the Swan case to deny the 
motion for a writ of habeas corpus; and thus one of our State 
constables is imprisoned for ‘* contempt ’’ because, acting under 
the Dispensary law, he seized contraband whisky in the custody 
of a Federal court receiver. 

In deciding the Swan case, the Chief Justice says:— 

‘The possession of property by the judicial department, 


whether Federal or State, cannot be arbitrarily encroached upon: 


without violating the fundamental principle, which requires co- 
ordinate departments to refrain from interference with the inde- 
pendence of each other,’ and the position that a petty officer can 
take property from the possession of a court without permission 
and without warrant, ‘ upon his own motion and without instrue- 
tions from any other person,’ as petitioner admits he did, because 
in his view the duty is imposed upon him py a particular statute, 
and that the court is without power to pass upon the questions 
involved, or, if it does so, that its judgment may be treated with 
contemptuous defiance, is utterly inadmissible in any community 
assuming to be governed by law.”’ 

No one but a Federal judge could see anything more, or worse, 
in the conduct of Constable Swan than a simple trespass. But 


1 McCullough v. State of Maryland, 3 In re Taylor, petitioner, 149 U. S. 
4 Wheaton, 429. 164, 


2 16 Peters, 539. 
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the smuggled liquor was in the keeping of a railroad receiver, 
the sacred servant of the United States court, and therefore, in 
the eyes of Mr. Chief Justice Fuller and Mr. Circuit Judge 
Simonton, the seizure of it was a ** contemptuous defiance ’’ of 
the court, amounting to the ‘specific criminal offense of con- 
tempt of court; ’’ and State Constable Swan now lies in jail for. 
having, as officer of the law, made a slight mistake in enforcing 
the law. 

It would seem impossible for even the Federal judiciary to 
carry to more extravagant lengths their doctrine of ‘* contempt 
of court,’’ or to invent any new engine of oppression to aid them 
in maintaining the dignity of their court and the sanctity of rail- 
road property in the hands of their receivers. But Mr. Circuit 
Judge Jenkins of Milwaukee, has learned only too well the \es- 
son taught by Mr. Circuit Judge Simonton, of Charleston, and 
enforced by Mr. Chief Justice Fuller, and he has been bold 
enough to better the instruction. 

It appears that the Federal receivers of the Northern Pacific 
railroad had announced that on the first day of January they 
would reduce the pay of their employes five to ten per cent. 
Thirty-five hundred workingmen determined to quit work rather 
than submit to this reduction. Anticipating that such might be 
the outcome, two weeks before the new schedule of wages was 
to go into effect, the receivers obtained from Mr. Circuit Judge 
Jenkins an order of injunction restraining this army of working- 
men and their unions from ‘‘ combining and conspiring to quit 
with or without notice the service of the road with the object of 
crippling or embarrassing its operations; and generally from 
interfering with the officers or the agents of the receivers or 
their employes in any manner, by actual violence, intimidation, 
threats or otherwise.” 

Thus, by one stroke of the pen, in a nunc pro tunc order, this 
Federal judge of an inferior court, to preserve the dignity of his 
court and prevent a possible ‘* contempt,’’ essays to transform 
thirty-five hundred free men into feudal serfs bound to the soil. 
An order of injunction of a court of equity becomes an order of 
intimidation of a petty judicial tyrant. The manifest absurdity 
of it is all that saves it from being a monstrous outrage. Yet 
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this is attempted to be done in this land of liberty. Will Con- 
gress do nothing to check these would-be despots of the Federal 
courts? 

Finally, this week the Charleston judge of the Circuit Court 
of the United States indulges his late-born‘love of Federal power 
in doing this new dishonor to his native State — to wit: — 

On the third of October the chief State constable and three 
constables, acting in accordance with the provisions of our Dis- 
pensary law, and under an order issued by the judge of a State 
circuit court, made a search in the house of one Cantini, and 
made a seizure of contraband liquors. This Italian was notori- 
ously keeping an illicit dram-shop. A Charleston mob, instigated 
thereto by the press and public opinion of that town, assembled 
at Cantini’s house, and, with shouts and curses and riotous 
behavior, tried to cow the State constables and prevent them 
from carrying out the law. It is alleged that Cantini’s wife was 
then with child, and that being terrified at the uproar and riot 
she miscarried. 

Cantini brings suit against the four State constables for thirty 
thousand dollars’ damages, charging them with ‘‘ conspiracy.” 

It is the merest judicial jugglery with legal nomenclature to 
say that the constables were guilty of a ‘‘ conspiracy; ’’ yet this 
Charleston Federal judge sustains the complaint, and says that 
** the case is one mentioned in section 200 of the Code of Civil 
Procedure of South Carolina,’’ and holds ‘‘ each’”’ of the four 

constables to bail in the sum of six thousand dollars. 

Your memorialists believe, and do charge, that this Federal 
judge wrested the law to his authority in sustaining this preten- 
sive suit; and that it is the veriest Pharisaism so to construe and 
apply section 200 of our Code of Civil Procedure. 

The hostile animus of this Federal judge betrays itself in 
the excessive bail to which he held these State constables, — 


‘each of them’”’ in the sum of six thousand dollars, — he well - 


knowing that ‘‘ each of them ”’ is a poor man earning some two 
dollars a day, —a bond greater than is commonly demanded in 
our State in grave cases of murder; and there can be no doubt 
that it was intended to be prohibitory and to deprive these State 
constables of their liberty and of their right under the law to be 
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released on bond. And this he did in the face of the constitu- 
tional provision that excessive bail shall not be required in any 
case. 

The fact that afterwards this Federal judge deliberately mis- 
construed the plain, unambiguous language of his own order, 
and said that the six thousand dollar bond was a ‘* joint bond ’’— 
fifteen hundred dollars for each of the defendants —this fact, 
we say, only proves that his order of oppression was too odious 
even in the eyes of his friends. His hostility to the State gov- 
ernment had carried him too far, and he was forced to beat a 
pusillanimous retreat. 

But Federal judges imprison State officers and appoint rail- 
road receivers with equal eagerness and facility. 

How changed is the attitude of the United States court of 
equity since the time when chancellors appointed railroad re- 
ceivers ‘*‘ with reluctance,’’ till now, when so facile are the 
chancellors and so enlarged the measure of the ‘‘ chancellor’s 
foot’ that parties interested join in an unseemly race to be first 
to reach the court or the chambers and obtain the valuable, 
coveted and most profitable order of appointment. 

Yet there have been instances in which judges of Federal 
courts have refused to appoint receivers of railroads. Appalled 
at the power such an appointment would place in the ‘‘ hand of 
the court,’’ and with a just sense of the responsibilities thus 
devolved upon the court; aware, too, of the incompetency of a 
court of equity, with frequently changing chancellors, to man- 
age for the public good the duties and properties of a great rail- 
road corporation, and to exercise justly the franchises of a 
common carrier, they have shrunk from granting the order of 
appointment. Had all Federal judges been like Mr. Justice 
Miller, Mr. Circuit Judge Dillon or Mr. Circuit Judge Caldwell, 
the courts of equity of the United States would never have been 
degraded to their present position of being feared by the 
patriotic and avoided by the honest; nor would they have 
opened the door to the mismanagement, corruption and nepotism 
which have marked, and still do mark, the administration of 
railroads by the courts. 

It may be objected by your honorable bodies that Congress is 
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not the forum wherein to make a plea to the jurisdiction of the 
Federal court; that the court itself is the proper tribunal. 

To this your memorialists answer, that if in this regard 
Federal chancellors were fair-minded and impartial, and willing 
to give this matter due consideration as an open question, a plea 
to the jurisdiction made before them would, without doubt, be 
sustained, and this great fabric of judicial power, without found- 
ation in law of equity, would fall to the ground. 

But we know that to resort for relief to these Federal courts 
would be in vain. It would simply afford them another oppor- 
tunity to insult our State. Sitting secure behind a barricade of 
precedents of their own manufacture, their pride of opinion, if 
not their love of power, would cause them to hold the plea not 
well made, and they would rely upon res judicata stare decisis, 
communis error, or some other cabalistic maxim couched in law 
Latin. 

A precedent once established, followed by other precedents, 
induces the courts to believe that the doctrine of the first has 
crystallized into a rule which is hereafter not to be questioned. 
Yet they know that the soundness of the doctrine is not to be 
based on the array of cases, but on the correctness of the de- 
cision in the first and leading case; it is to be tested not by the 
number but by the weight of authority. 

Seldom do these Federal courts reverse their own decisions 
except to secure more power and grasp at greater jurisdiction. 
And in this matter, they would point to their ** codeless myriad 
of precedents ’’ and tell us the question is not res integra. Nor, 
indeed, would we presume t6 say that the Federal judges igno- 
rantly assume this unlawful jurisdiction. A charge of usurpation 
and tyranny will by them be accounted less serious and blame- 
worthy than would a charge of ignorance of law. 

To show your honorable bodies how easily an accommodating 
court can assume jurisdiction and bolster up the assumption by — 
a show of authorities, your memorialists would point to a New 
Jersey case.! 


It appears that in that railroad receivership case ‘‘ it was in- 


1 The Del., Lack. & Western R. Co. v. Erie R. Co., 6 C. E. Green, 298. 
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sisted that over a matter of this kind this court has no jurisdic- 
tion.”? + Here was the plea to the jurisdiction distinctly made. 

Mr. Chief Justice Beasley, in passing upon it, while he con- 
cedes that ‘*a receiver will not be appointed to supersede per- 
manently the managers of a railway,”’ still says: ‘‘ I have no 
doubt as to the jurisdiction of this court over this matter.’’? 

In support of this emphatic assertion of jurisdiction, the 
Chief Justice cites two English cases.® 

Fripp’s case was heard by Vice-Chancellor Wood, who made 
‘an order not interfering too far with the management.”’ ¢ 
From this tentative order no appeal was taken. The case might 
be cited, therefore, as an illustration, but it is not authority, as 
we will show. 

Russell’s case, however, is not only no authority as to juris- 
diction in chancery, but it is neither fair nor candid to use it as 
an illustration. There could be no question about the jurisdic- 
tion of the court of chancery to appoint a receiver or manager 
in that case, because by the 53rd and 54th sections of the act of 
incorporation, the ‘* Companies’ Clauses Consolidation Act,’’ > 
that jurisdiction was conferred upon the court, but only over 
“The East Anglian Railway Company.”’ 

Yet here was the chief justice of New Jersey claiming general — 
original jurisdiction in his court over railroad corporations in the 
matter of the appointment of a receiver, because a little, local, 
special act of Parliament incorporating an English railway com- 
pany, conferred that jurisdiction on the English court of 
chancery over that particular English railway company, and 
over no other corporation. 

Russell’s case was heard in 1850; Fripp’s in 1853; Gardner’s 
in 1867; the New Jersey case in 1871. It is to be noted that 
Fripp’s case was brought to the attention of the court in 
Gardner’s case, and overruled. 

It is strange that the learned chief justice should have over- 
looked Gardner’s case, in which, as we have shown, the high 


1 Page 303. 125; and Fripp v. The Chard Railway 
2 Page 304. Company, 11 Hare, 254. 
3 Russell v. East Anglian Railway 411 Hare, 265. 

Company, 3 Macnaghten & Gordon, 5 8th Vict., c. 16. 
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court of chancery held it had no jurisdiction to appoint a per- 
manent receiver of a railroad, ‘¢or to assume the management 
of it at all.” 

It is passing strange that he should have cited Russell’s case 
as contributing one jot or tittle to the doctrine which he laid 
down, namely: that courts of equity of the United States have 
jurisdiction over railroad corporations. 

Because by the special act of Parliament inosesianiiiinis The 
East Anglian Railway Company it was made competent for the 
English court of chancery to appoint a receiver of that corpora- 
tion, therefore courts of equity in the United States, without 
any legislative authority, have jurisdiction over American rail- 
road corporations and power to place them in the hands of 
receivers: —this is Chief Justice Beasley’s syllogism, a glaring 
instance of the reductio ad absurdum. There are many other 
cases which in their last analysis are as ridiculous as this New 
Jersey case. 

There is no relief for us in the dusty purlieus of the law. In 
matters affecting corporations, the people have lost all faith in 
the Federal courts. They put their trust and confidence in 
Congress. In every corner of the land may be heard the com- 
plaint of the people, struggling helpless in the grasp of court- 
sheltered corporations. They see heaven’s reward of honest toil 
left worthless in their hands, and the rights of self-government, 
for which their forefathers bled, mysteriously taken from their 
State governments and their State courts in the name of Federal 
equity. Perplexed, but not yet in despair, they call upon Con- 
gress to come to their aid. -Already they have found utterance 
in the annual messages of some of the State governors ; and they 
now, by their representatives, come before Congress and lay their 
grievances before your honorable bodies. 

Should Congress give no heed to their complaint, who can 
foresee what free-born men will do when rendered desperate by 
the despotism of corporations and courts? — a despotism fraught 
with danger to State government and peril to the people, which 
-would not dare to lift its head in the country of the common 
law, and which should not be suffered to flourish in the free air 
of America. 
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The burden of this tyranny is intolerable, and your memorial- 
ists respectfully submit that it is the bounden duty of Congress 
to overturn it. It is high time that the judges of the circuit and 
district courts of the United States — mere statutory judges, 
whose existence was barely contemplated by the fathers of the 
constitution — should be restrained of their unlicensed powers, 
or their office abolished. By an act of Congress they were 
created; the hand that made them can unmake them. It is no 
longer to be borne that our State governments shall be shorn of 
their constitutional prerogatives and made the laughing-stock of 
corporations and Federal court officials, while petty Federal 
judges, in the enjoyment of ill-gotten power, hold State courts 
in derision and State governors in contempt. 

It is a mockery of equity and a menace to all freedom that 
the offspring of an act of Congress should presume to wield 
powers never dreamed of by the framers of the statute which 
established these inferior Federal courts; that a Federal circuit 
or district judge should claim to exercise prerogatives which 
transcend and annul the laws of a free and independent State; 
that the mandates of our State constitution, our statutes and our 
courts should be superseded by the imperial edicts of an inferior 
Federal chancellor; that the governor of a State and the laws 
of a State should be defied and set at naught by the creature of 
a creature of an act of Congress — a railroad receiver of a Fed- 
eral court, thus by bench-made law placed above and beyond law. 

If law is to be held in honor and courts of justice held in rev- 
erence, if peace and good order are to prevail and anarchy to be 
discouraged and destroyed, if free government is to be upheld 
and the independence of the several States of this Union pre- 
served and perpetuated, if our country is to continue ‘ an inde- 
structible Union of indestructible States,’’ an end must be put to 
the usurpation and tyranny of the judges of the inferior Federal 
courts, or the courts themselves abolished by Congress, which 
established them. 

Your memorialists would remind Congress that in asking for 
restraining legislation we do not seek to take from the Federal 
courts power and jurisdiction which are rightfully theirs; but 
rather to bestow upon them powers and jurisdiction with which 

VOL. XXVIII. 13 
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they have never been legitimately invested. "We seek not to 
curtail any of their just rights or prerogatives; but only to pre- 
vent them from doing any longer what, we submit, they have no 
right to do. 

Your memorialists have endeavored to show, that in exercising 
jurisdiction over railroad corporations, the courts of the United 
States are doing that which is not sanctioned by any constitu- 
tional or legislative authorization, nor by virtue of any power 
inherent in a court of chancery. 

We have shown that the High Court of Chancery in England, 
confessedly the exemplar to the equity courts of the United 
States of all their original and general powers and jurisdiction, 
denied that it had jurisdiction of railroad corporations without 
parliamentary authority. It owned that its jurisdiction was 
bounded by a wall whose circumference could be increased only 
by an act of Parliament. 

The courts of the United States reached the same wall, but 
instead of following the example of the High Court of Chancery 
they razed it to the ground, and indefinitely increased their juris- 
diction, not by legislative authority, but by usurpation. 

We ask Congress to rebuild that wall — that protection of the 
people from the invasions of judicial power. Let it be restored, 
of greater circumference if need be. Do not any longer leave 
the Federal courts of equity unrestrained by legislation; with 
powers boundiess as ambition, and jurisdiction limitless as the 
horizon. 

Under the wholesome restrictions of ‘* The Railway Com- 
panies’ Act ’’ the English High Court of Chancery stands in no 
danger of exceeding its statutory powers or overstepping its 
well-defined jurisdiction. 

Restrained by no such legislative limits, and knowing no 
bounds to its elastic and ever-widening discretion, the American 
court of chancery has possessed itself of power and jurisdiction 
unparalleled in their scope and infinite in their possibilities of 
danger to the prosperity and the liberty of the citizen, and to 
the independence and sovereignty of the States, and to the sta- 
bility of our republican institutions. 

Your memorialists speak for South Carolina first and chiefly; 
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but our voice is also for the people of all these United States. 
Our cause is the cause of all. When Carolina’s liberties and rights 
of local self-government are denied and destroyed, Massachu- 
setts and California, Oregon and Texas, stand in equal danger. 

Your memorialists respectfully suggest that the legislation 
which would afford the relief desired should be framed on the 
lines indicated below :— 

1. To confer upon the courts of the United States power and 
jurisdiction in the matter of railroad receiverships. 

2. To define and limit that power and set bounds to that 
jurisdiction. 

3. To determine the life of a railroad receivership. 

4. To prevent the courts of the United States and their rail- 
road receivers from interfering with the laws of the States in 
the collection of taxes, and in the exercise of their police power. 

Respectfully submitted, 
W. D. Evans, 
Joun Gary Evans, 
On the part of the Senate. 

Joun E. BREAZEALE, 
F. B. Gary, 
W. O. Tatum, 

On the part of the House of Representatives. 
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LAND TRANSFER REFORM.! 


The trend of modern thought in many directions was indicated 
by the public discussions at the different congresses of profes- 
sional men, held at Chicago during the World’s Columbian Exhi- 
bition, and the attention of members of our own profession was 
undoubtedly arrested by the prominence given at the real estate 
congress, to what is known as the ** Australian ’’ or ** Torrens ” 
system of registration of titles. The discussions at that con- 
gress certainly emphasized the fact that the present method of 
transferring title to real estate is-unsatisfactory and burdensome, 
on account of the uncertainty, expense and delay connected with 
the transfer. When we consider how great these difficulties are 
in the large centers of population in this country, it is not strange 
that people are beginning to inquire whether some better method 
has not been or cannot be found. There is reason to believe 
that a remedy has been found, and has stood the test of many 
years’ trial in English speaking communities. It has been the 
subject of investigation by parliamentary and legislative com- 
mittees, and the literature of the subject is to be found in so 
many legal magazines and other periodicals that the general 
features of the system can hardly have escaped the attention of 
any students in our profession. And yet I am inclined to think 
the details of that system have been investigated by but com- 
paratively few of our number. While I may seem to be treating 
a rather trite subject in undertaking to discuss the merits of the 
so-called Torrens system, I can but believe that the matter is of 
sufficient importance to the profession and to the public to justify 
me in occupying a part of your time with that subject at this 
annual meeting. My object is not to attempt to gather new 
materials or present new points of view, but rather to glean in a 
_ field where others have labored, and to extract from materials 


1 From the address by Charles F. meeting held at Portland, February 
Libby, Esq., President of the Maine 14, 1894. 
State Bar Association, at its annual 


LAND TRANSFER REFORM. 197 


furnished by them, such portions as will enable you to under- 
stand what the Torrens system of registration means, and the 
evils which it is intended to remedy. In doing so, I shall not 
attempt to specify always where credit is due, but make refer- 
ence in a note to the sources from which I have drawn.! 


1 An Essay on the Transfer of Land 
by Registration. By Sir Robert Tor- 
rens. Cassell & Co. 

Torrens on Land Transfer. Spec- 
tator, Vol. 55, page 1024. 

Reform of Land Laws. Nation, 
Vol. 29, page 270. 

Land Transfer and Registration of 
Titles. By Wm. D. Turner, American 
Law Review, Vol. 25, page 755, Feb., 
1892. 

Land Titles in Australia. By Ed- 
ward Atkinson. Century, Vol. 21, 
page 586. 

Consular Report of G. W. Griffin. 
Consul. State Department, Washing- 
ton. 

Land Transfer Reform. An address 
before the Canadian Institute, Toron- 
to, Mr. J. Herbert Mason. Toronto, 
1884, 

Land Transfer Reform Proceedings. 
Address of J. Herbert Mason and 
others, delivered before the Canada 
Land Law Amendment Association, 
Toronto, 1890. 

Report of Joint Special Committee 
appointed by the Legislature of Massa- 
chusetts to consider the different 
systems of Land Transfer, including 
“Torrens System,’’ 1892. 

Address of Henry B. Hurd, of Chi- 
cago, before the Illinois State Bar 
Association, January 29, 1892. 

Report of the Land Transfer Com- 
mission to the Governor of the State 
of Illinois, with bill. Springfield, Il, 
1893, 

Land Transfer Reform. The Aus- 
tralian System. John T. Hassam, 
Harvard Law Review, January, 1891. 

Land Transfer Reform. Sugges- 


tions as to the Question of Constitu- 
tionality. H.W.Chaplin. Same. 

Land Transfer. A Different Point 
of View. F. V. Balch, Harvard Law 
Review, March, 1893. 

Land Transfer. A Reply to Criti- 
cisms of the Torrens System. James 
R. Carret, Harvard Law Review, April, 
1893. 

Record Title to Land. H.W. Chap- 
lin, Harvard Law Review, Vol. 6, page 
302. 

Registration of Title to Land. By 
J. H. Beal, Harvard Law Review, Vol. 
6, page 369. 

Land Transfer Reform. By John 
T. Hassam. Boston, 1893. 

Land Transfers. The Torrens Sys- 
tem. A. M. Pence, Chicago Legal 
News, Jan. 13, 1894. 

A New View of Registration of Title 
to Land. Westminster Review, July, 
1886. 

Registration of Titles. Official 
Returns of Governors of Australian 
Colonies. House of Commons Blue 
Book. 1872. 

Report of the Real Property Law 
Commission with Evidence and 
Appendix. Adelaide, 1861. 

Real Property Act of South Aus- 
tralia. 1886. 

Statement of the Land Laws. By 
the Council of the Incorporated Law 
Society of the United Kingdom. 1886. 

Land Law Reform. Geo. Osborne 
Morgan, Fortnightly Review, Decem- 
ber, 1879. : 

Title to Real Property. By R. Denny 
Urhn, Transactions of the National 
Association for Promotion of Social 
Science, 1884, pp. 131-156. 
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Dirricuttirs ATTENDING THE PRESENT SysTEM. 


A consideration of some of the difficulties which attend the 
search of a title under our system of registration of deeds may 
naturally lead to a better appreciation of the Torrens system 
itself. Registration of deeds, which was introduced by the 
early colonists of New England, has been so long in vogue in 
this country, and so generally adopted, that we are naturally led 
to assume that it has manifest advantages over all other systems 
of land transfer, and especially over a system where evidences 
of title are not spread upon the public records. And yet so dis- 
tinguished an authority as Lord Cairns, when introducing into 
Parliament a bill for forming a landed estates court for England 
declared that ‘* the objections to a register of deeds are so mani- 
fest that hardly any person in the present day would venture to 
propose it.’? He further said: ‘* It would not simplify title in 
the least. It only puts on a formal record the whole of that 
multitude of deeds and conveyances, of the extent and complex- 
ity of which we already have so much reason tocomplain. You 
have to investigate and search as before; in addition to that, 
you have to pay for searches in the register, and also to pay, in 
some shape or other, the expense of placing the deeds upon it.” 
And we are to bear in mind that these declarations are made with 
the experience of a register of deeds in both Middlesex and 
Yorkshire counties in England, of the value of which another 
English lawyer has said: ‘* If this antiquated and useless kind of 
remedy had anything to recommend it, we should find that 
Middlesex and Yorkshire were preferred to other counties by 
intending purchasers. Experience shows, on the contrary, that 
no value is set on the deeds-register, while the expense of all 
transactions is appreciably increased in those counties without 
any corresponding benefit to those concerned.’’ While we would 
not be willing to adopt the English system, under which convey- 
ancing is so expensive as to affect seriously the selling value of 
real estate, especially where small parcels are involved, yet it 
must be admitted that there is some ground for the criticism. 
The difficulty with our system is that it does not show with any 
certainty what it purports to do, and that is the legal title 
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and the information it has to give is so involved with extraneous 
matter that the search itself is tedious and costly, and must be 
supplemented by careful inquiry as to matters outside of the 
record in order to attain even proximate certainty in the results. 

What this search means in the large centers of population in 
this country, we can readily see by considering the situation in 
cities like Boston, Chicago and New York; and what is true of 
these cities, is true in a lesser degree in smaller communities. In 
the county of Suffolk, 193 record books sufficed for the record- 
ing of all deeds and other instruments in that county, from the 
establishment of the registry in 1650 to 1800. Ninety years 
later, the number had increased to 1974 large folio volumes, of 
over 600 pages each, and this number is increasing at the rate of 
more than sixty volumes a year. 

Since the destruction of the books in the Registry of Deeds 
by the great fire in Chicago in 1871 there have accumulated in 
the recorder’s office in Cook County, more than 4,200 large books 
of records of deeds and mortgages; and at the present rate of 
annual increase the books will soon be so numerous as to require 
a large building for their keeping. 

In New York City the accumulation of record books has be- 
come so great in the Registry of Deeds that searches of title can 
no longer be carried on by private persons, but recourse must 
be had to official searchers, who are aided by supplemental 
indexes prepared by themselves. In that State, an attempt has 
been made to simplify and classify these records, by adopting 
what is known as the ** Block ”’ system of registration, by which 
deeds and other instruments are classified and indexed according 
to the location of the property. While this is a partial remedy, 
it by no means remedies the evils due to a lengthening chain of 
title, where no part is stronger than the weakest link. 

In any registration system, the expense and labor increase as 
time goes on, and in populous cities, where real estate has become 
of great value, the time and labor requisite for the careful search 
of a title, become a serious burden to the owners of property who 
wish either to sell or to use it as security for loans. In England, 
the cost of transfer of real property is reckoned by good author- 
ities as equal to one year’s purchase where large values are not 
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involved, and the delay before the search is completed and the 
papers have passed often extends from months to even years. A 
little investigation of the defects of the present system will show 
that the blame for this state of things does not rest upon our 
profession, as some are inclined to suggest, but is due rather to 
the fact that the search involves matters outside of the records 
and that the records themselves become complicated; minor 
defects which might readily be cured if detected at the time the 
conveyances are executed, often become, by lapse of time, per- 
manent blemishes which must be removed by patient investigation 
of facts not shown by the records, and result in what are known 
as ‘* blistered’’ titles, which may be good holding titles, but 
cannot be forced upon an unwilling purchaser. It is to be borne 
in mind that the labor and expense involved in the search of a 
title is not work once done which inures to the benefit of the 
property in a subsequent dealing, but the same and additional 
work must be done at every subsequent transaction which involves 
a sale or incumbrance of the property; so that a tract of land 
which has been divided into lots, may involve, before the last lot 
is sold, a repetition of the same labor as many times, and by as 
many different persons, as there are lots in the original parcel. 


ILLUSTRATION DRAWN FROM THE JUMEL PROPERTY. 


An article which appeared in the New York /era/d at the time 
of the sale of the Jumel property, pointedly illustrates the waste 
of labor under the present system. ‘* Lately, the Jumel prop- 
erty was cut up into 1,383 pieces or parcels of real estate, and 
sold at partition sale. There appears to have been about 300 
purchasers at that sale, and no doubt each buyer, before he paid 
his money, carefully employed a good lawyer to examine the title 
to the lot or plot that he had bought so that 300 lawyers, each 
of them, carefully examined and went through the same work, 
viz.: The old deeds and mortgages and records affecting the 
whole property (for as it had never been cut up before, each had 
to examine the title of the whole, no matter how small his 
parcel), and each of them searched the same volumes of long 
lists of names, and picked out from the 3,500 volumes of deeds 
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and mortgages in the New York registrar’s office, the same big, 
dusty volumes of writing, and lifted them down and looked them 
through, in all 300 times of the very same labor. Evidently 299 
times that labor was thrown away — done over and over again 


_uselessly — and the clients, those buyers, together paid 300 fees 


to those lawyers (who each earned his money), but evidently 
299 of those fees were repetitions of the very same work. By 
and by, twenty years from now, instead of only 300 owners of 
these Jumel plots, the whole 1,383 lots will be sold and built upon, 
and 1,383 new purchasers will again pay 1,383 lawyers 1,383 
fees for examining that same Jumel title, only the fees will be 
larger, for there will by that time (at the present rate of growth 
and unless a remedy is applied), fully 10,000 big folio volumes 
in the new hall of records which the legislature has just author- 
ized to be built in the city, and the 1,383 fees will be for mere 
repetitions of labor so far as the whole Jumel estate is concerned, 
and will be practically wasted. This sort of thing is daily 
repeated, year in and year out, in this city, over the whole of 
its surface. And the same thing happens in regard to loans on 
bond and mortgage. Every man who thus lends money must 
have the title examined, and very properly so, and the borrower 
has to pay for the same old searches against the same old names — 
and pay the same old fees. The tax which the real estate in 
New York City thus annually pays, amounts to more than one 
per cent of the real value of the property sold and mortgaged.”’ 

Such a waste of labor and attendant expense as is thus shown 
ought not to be tolerated unless no better system could be 
devised. 


UNCERTAINTY IN REGISTRATION. 


One of the serious difficulties attendant upon the system of 
registration of deeds is that it places on record not oniy what 
tends to sustain the title, but also many things which tend to 
defeat the title. It stereotypes complications and perpetuates 
technical defects, which become more difficult of removal with 
lapse of time. The records do not speak for themselves; or, if 
they speak, it is in very uncertaintones. Many things are taken 
for granted in the search of every title, but the element of risk 
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is not thus eliminated. What does not appear upon the record, 
may become even more important than what is apparent. 


’ 


TirLe InsuRANCE COMPANIES. 


In view of these elements of uncertainty, it is not strange that 
‘* Title Insurance ’’ companies should have sprung up in the large 
cities, which attempt to protect purchasers against loss from 
some of the sources above indicated. The existence of these 
title insurance companies is itself an admission of the gravity of 
the situation, and the seriousness of the evil to be remedied, but 
the remedy they offer is by no means a complete one. They do 
not reduce the expense of transferring or dealing with the title, 
and the guaranty is limited to the amount of the policy, which 
often contains important exceptions. They neither reduce the 
number of volumes of the public record, nor the evils inherent 
in the system. Under the strict provisions of their policies, no 
recovery can be had except for defects which have been declared 
by a competent court to invalidate the title. While they offer 
protection against money loss, to the extent of the policy, they 
cannot make the title indefeasible, or protect the insured in the 
possession of the land, a matter of prime importance where ex- 
pensive improvements have been made. This the Torrens system 
accomplishes, besides much else. And a brief consideration of 
the methods by which this system works out its results, will enable 
us to appreciate the advantages it offers over our cumbersome, 
insecure and unnecessarily expensive system. 


EssENTIAL FEATURE OF THE TORRENS SysTEM. 


The essential feature of the Torrens system is that title to land 
passes only by the entry of the transfer upon the official register, 
and not by virtue of a deed between the parties which operates 
cnly as a personal contract. The title thus transferred and 
authenticated by a certificate under the hand of the register gives 
an indefeasible title, and does away with the necessity of exam- 
ining into the history of the title and the documents which sus- 
tain it. The transfer of land thus becomes assimilated to the 
transfer of stock in a corporation, or of an interest in a ship. 
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The owner depends not upon a deed from an individual grantor, 
but upon a certificate of title issued to him by the official regis- 
trar of titles, which in form is a copy of the entry upon the 
official books. 

This system does away with voluminous indexes and records, 
and renders unnecessary the accumulation of evidences of title. 
Each estate is represented by a single instrument, which discloses 
on the record all that is necessary for an intending purchaser to 
know. Searches are needless, except for caveats, and may be 
made in a few minutes. Mortgages, leases or other charges are 
created, transferred, released or surrendered, by brief indorse- 
ments on the register and certificate. In case of loss or destruc- 
tion by fire or otherwise of any instrument of title, the duplicate 
remains available for every purpose. While equitable titles are 
not registered, the interests of the beneficiaries are protected by 
means of caveats. Statutes of limitation are unnecessary, as no 
title by prescription can operate against the registered owner, 
and no rights or easements are acquired by lapse of time. As 


the form of every instrument must be examined and approved 


before being entered upon the register, the chances of defects, 
in execution and technical errors in description or other matters 
are very much reduced. Fraud and forgery are better guarded 
against by this system than by any other, as not only must the 
duplicate certificate, having official signatures and seal attached, 
be produced with each instrument affecting the land, but pro- 
vision is also made in some of the acts for the signature of the 
registered owner being attached to the original certificate which 
makes a part of the register, and thus certain frauds to which 
the English system and our own have been shown to be liable are 
carefully guarded against. The facility with which land can be 
transferred under this system makes it readily available as secu- 
rity for loans at times where dispatch is requisite, and the safety 
connected with such transfers, in addition to relief from the 
unnecessary and burdensome expenses which exist under the 
present system, give an increased value to real estate. Wherever 
the system has been tried, it has found favor, and once tried has 
never been given up. It was introduced in South Australia in 
1858; in Queensland in 1861; in Victoria and New South Wales 
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in 1862; in Tasmania in 1863; in New Zealand and British 
Columbia in 1870; in West Australia in 1874; in Toronto in 
1884; in Manitoba in 1885. 

Substantially, this system has been in operation for more than 
a century in Prussia, Bavaria and other European States, and 
notably in the city of Hamburg, where it has been in operation 
for more than 600 years. Purchasers of estates in Paris may 
also obtain an insured title, by payment of a small sum to the 
city. 5 


How THE System Works IN ENGLAND. 


But it will probably be objected that the Torrens system 
of registration, while working over well in Australian colonies 
where everything is new and conditions are flexible, would 
not be adapted to the conditions which prevail in England 
and the United States, and that the conservative instincts 
of lawyers and owners of real estate would be averse to 
so radical a change. So far as England is concerned we 
have the opinion of the present chief justice of England, 
Lord Coleridge, who in his address at the congress of the Law 
Amendment Society at Cheltenham in 1872 declared that he 
**had never been able to perceive the obstacle to applying to 
land the system of transfer which answered so well when applied 
to shipping, but as his learned brethren one and all had declared 
that to be impossible, he had become impressed with the belief 
that there must be something wrong in his intellect as he failed 
to perceive the impossibility. The remarkably clear and logical 
paper which was read by Sir. R. R. Torrens, relieved him from 
that painful impression, and the statistics of the successful work- 
ing of his system in Australia amount to demonstration ; so that 
the man who denies the practicability of applying it might as 
well deny that two and two make four.”’ 

A long step towards the adoption of the entire system has . 
already been taken in England. First, by Lord Westbury’s act 
passed in 1862, and second by Lord Cairns’ act, passed in 1875. 
Neither of these acts adopted some of the essential features of 
the Torrens system, and have not been altogether successful, but 
the advocates of the Torrens system ascribe the partial failure 
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of these acts to the attempt to combine two irreconcilable sys- 
tems. Both of these acts made resort to them optional, and the 
former allowed property to be withdrawn from its operation after 
once registered, and both of them permitted any kind or form 
of conveyances to be used, involving a combination of two 
incompatible principles, a registration of deeds and a registra- 
tion of title which a royal commission in 1868 pronounced to be 
‘‘entirely unworkable, and to differ little from an incomplete 
registry of assurances.’ The latter act also provided for an 
indefeasible title to purchasers only, so that it offered no induce- 
ments to holders to register, as they would not get their titles 
freed from technical defects and doubts. The scale of fees and 
charges was also deemed excessive and deterrent. Notwithstand- 
ing these disadvantages, the permissive features of the bill 
allowing registration of title have been growing in favor, so that 
the registrar-general of England reports that the number of 
registered owners is steadily increasing, and that the manifest 
advantages of a registered title are generally overcoming the 
deep-rooted opposition of the English landowner to having his 
title a matter of public record. In 1891 a more sweeping meas- 
ure, adopting the compulsory feature of the Torrens system, 
passed the House of Commons, and was defeated in the House 
of Lords by a narrow vote. 


ConsTITUTIONAL DIFFICULTIES IN THIS COUNTRY. 


But it may be urged that while the omnipotence of the English 
Parliament might be equal to the task of imposing this system 
upon landowners in that country, that there are constitutional 
restrictions in the United States which would render such a 
system here impracticable. 

On examination it will be found that these constitutional diffi- 


~ culties are not insuperable, but simply require some modifications 


of the system to adapt them to our wants. What is needed is a 
conclusive starting-point for the title; this can be obtained 
either by a short statute of limitations or by judicial proceed- 
ings to establish the title. If the first method is adopted the 
certificate when first issued would not give an indefeasible title, 
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but the title would become such by lapse of time, as the statute 
of limitations would cut off all interests which had not, within 
the period fixed by the statute, by caveat or action in court, 
established their rights to the property. In other words, posses- 
sory titles would be admitted to the registry, and the certificate 
would confer upon the applicant no greater title than he actually 
possessed, but the plan, from the time of the issue of the cer- 
tificate, would be transferred according to the Torrens system, 
thereby avoiding further complication of the title, and reaching 
a safe starting-point. This method would not at once reach the 
result attained by the Torrens system, an absolute and indefeas- 
ible title, but in the end, if the title was good, the same result 
would be reached. Certain advantages also would result from 
the change. An assurance fund would be unnecessary, as 
sufficient time would be allowed for all adverse rights to inter- 
vene and protect themselves. Under either method no exhaust- 
ive examination of titles would be necessary, and the expense of 
the first entry, therefore, would be comparatively small; the 
system thus modified would adjust itself readily to existing con- 
ditions, as it would be merely an extension of methods of deal- 
ing with land which are now recognized. For the constitution- 
ality of statutes to quiet title to real estate has been sustained 
both by the Supreme Court of the United States, and by numer- 
ous State courts of last resort. Under these statutes a person in 
possession of land, claiming title, may bring an action to estab- 
lish his title against all the world, and personal notice is not 
essential to the validity of a decree which is made to operate on 
the land itself and is in effect 1 judgment inrem. Such decrees 
are sustained against persons who are not named in the petition, 
and are represented as ‘* persons unknown.’’ Legislation of 
this character has been passed in many of the States, and the 
advantage, nay almost the necessity, of such statutes is becoming 
more and more recognized. 


Tue Ivumors Lanp TRANSFER Commission. 


The report of the land transfer commission, appointed under 
the authority of a joint resolution of the general assembly of the 
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State of Illinois, made to the governor of that State in 1893, 
well illustrates the manner in which the Torrens system can be 
adapted to our peculiar institutions, and at the same time work 
out results nearly as advantageous as those which the Torrens 
system secures. The bill reported by this commission is the first 
complete measure which has been submitted to any State legis- 
lature in this country, and for that reason invites careful consid- 
eration. The report accompanying the bill points out its salient 
features. Recorders of deeds are made ‘ registrars,’’ and con- 
duct all dealings with registered land, assisted by deputies, and 
such examiners of titles, who must be members of the legal pro- 
fession, as may. be found necessary. No new officers are created, 
registration of title is permissive, not obligatory. The applica- 
tion and action on it follow the general plan provided in the 
Australian bill. Duplicate certificates are issued as under that 
system. The statute of limitation is reduced to five years. 
During that period after the first registration of the land, the 
certificate of title is prima facie proof, receivable in all courts 
that the person named therein is the owner of the land. After 
the expiration of five years from the first registration, no suit 
attacking the title of the registered owner can be brought, and 
the certificate of title is conclusive proof in all courts of the 
ownership of its holder. Provision is made for the protection 
of the rights of all adverse owners whose right of action may not 
have accrued at the time of registration, and proper additional 
time is given in which to bring such actions. All constitutional 
rights of any owner or claimant adverse to the registered owner 
are fully protected. All rights adverse to the title of the regis- 
tered owner accruing subsequent to the first registration are cut 
off except as against a fraudulent holder. The bill provides for 
a bond by the registrar to protect persons iniured by his mis- 
takes. The act of the registrar in dealing with the registered 
title is held absolute and unimpeached, so far as any rights 
arising subsequent to its first registration, and this provision is 
deemed not to be in violation of any constitutiona! right, since 
it is clearly within the power of the legislature to provide that all 
right, estate or interest in registered land acquired after its first 
registration shall be acquired and held subject to such power in 
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the registrar. The act becomes a rule of property governing all 
subsequent dealings after the first registration, the same as if its 
terms were embodied in the instruments of conveyance. Trans- 
fers of registered land are made by the owner; who executes the 
usual deed (quit-claim or warranty) and submits it, together with 
his certificates of title to the buyer. In every transaction the 
owner must produce his certificate of title. He can do absolutely 
nothing without it. No new forms of conveyance are required. 
The buyer, after inspection of the proper folium of title in the 
register, and finding thereon no incumbrance or lien, safely pays 
over the purchase money and receives the deed and certificate of 
title. He then delivers them both to the registrar, who notes 
the transfer upon the register. This act operates to transfer 
the title. No title passes by the delivery of the deed, whose 
sole object is to authorize the registrar to register the transfer. 
A mortgage of registered land is effected in somewhat the same 
manner. When a mortgage is paid, a release of the same is 
filed with the registrar, who thereupon notes the release upon the 
register book as well as upon the certificate of title. Registered 
owners, by deed or other instrument filed with the registrar, may 
create such trusts as may be desired. The terms of the trust are 
not set forth in the certificate of title, but after the name of the 
trustee is inserted the words ‘in trust,’’ ‘‘ upon condition,”’ or 
‘* with limitation,’’ as the case may be. No subsequent transfer 
or dealing can be had thereafter, except upon the written opinion 
of at least two of the examiners of title, that the proposed trans- 
fer or dealing is in accordance with the terms of the trust, con- 
dition or limitation. No judgment, decree, attachment, lis 
pendens, mechanic’s lien, nor other statutory or equitable lien 
except taxes or special assessments, is a lien upon registered 
land, until a certified copy of the judicial proceedings, or a copy 
of the instrument upon which the lien is based, is filed with the 


registrar, and brief note thereof is entered by him upon the cer- - 


tificate of title in the register. This abolishes all general liens, 
and one dealing with a registered title can safely ignore any lien 
not entered upon the certificate of title in the register. Dower 
is preserved in registered land, and in its first registration, as 
well as in all subsequent dealings, the right of dower in the hus- 
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band or wife is recognized and protected. The same is true of 
the statutory right of homestead. Upon the death of a registered 
owner, for the purpose of distribution of his estate, his regis- 
tered lands are treated as personal property. Before trans- 
ferring or otherwise dealing with the land, the executor or 
administrator must file with the registrar, as authority for such 
transfer or dealing, a certified copy of an order of the court 
administering upon the estate of the deceased owner. In the 
case of ordinary distribution among devisees or heirs, the executor 
or administrator upon proper authority from the court appoint- 
ing him, will apply to the registrar to have the land transferred 
to the devisee or heir. The sale of land for the payment of 
debts will be conducted as heretofore. On filing in the regis- 
trar’s office the deed and order of confirmation of the sale, the 
registrar will transfer the land. The great advantages of this 
change in administering upon land are manifest. All questions 
concerning heirship, dower and rights of creditors are thus con- 
clusively settled at the time, and do not continue, as now, to 
remain for years afterwards as possible defects in a title. The 
bill also furnishes a ready recourse to a court of equity in all 
eases of doubt, and for control over the acts of the registrar. 
No provision is made for an assurance fund; for all injuries 
sustained by reason of the first registration, an owner may still, 
as now, resort to the land itself, provided he does so within five 
years. No fund is needed to make good such losses. As to 
losses sustained by registered owners through mistake or error 
of the registrar in effecting subsequent transfers or dealings, 


they do not seem to be of sufficient frequency to warrant the 
accumulation of such a fund. 


Lanp TRANSFER CoMMISSION IN MASSACHUSETTS. 


In 1892 a joint special committee was appointed by the legis- 
lature of Massachusetts to consider the different systems of land 
transfer, including the Torrens system, which reported, recom- 
mending the appointment of a commission to consider the whole 
subject and report a bill. A commission was appointed which has 
during the past year given public hearings and is expected to 
VOL, XXVIII. 14 
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report at the present session of the legislature. A ‘* Land 
Transfer Reform League ”’ has also been organized in that State, 
whose members by their written contributions to legal periodi- 
cals and in other ways have been active in bringing the Torrens 
system to the attention of the public. The views of this 
association have been formulated in a communiciation to the 
Massachusetts commission. 

The result of the deliberations of this commission is awaited 
with much interest, as it will embody their conclusions both as 
to the merits of the Torrens system, and the method of adapting 
it to our wants in this country.! 


In ConcLusion. 


There is one striking fact which must impress all persons who 
investigate this question, and that is, that it has grown up in 
English-speaking communities under conditions favorable for 
an unprejudiced trial of its merits, and that the testimony of 
those best qualified to judge of its operations and success is 
almost without qualification in its favor. The further fact that 
no country which has ever tried it has abandoned it can not be 
ignored. 


1 The commission has justreported the essential features of the Torrens 
to the legislature of Massachusetts system. 
now in session a bill embodying all 
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NECESSITY FOR THE SUPPRESSION OF LOBBYING. 


The evils of lobbying particularly so far as it affects legislative 
bodies is recognized by the courts and condemned, and contracts 
for services of that character are declared to be illegal and void. 

In Frost v. Inhabitants of Belmont,! it is said: ‘* The business 
of lobby members is not to go fairly and openly before the com- 
mittees and present statements, proofs and arguments that the 
other side has an opportunity to meet and refute if they are 
wrong, but to go secretly to the members and ply them with 
statements and arguments that the other side cannot openly meet 
however erroneous they may be and to bring illegitimate influence 
to bear upon them. If the ‘lobby member ”’ is selected be- 
cause of his political or personal influence it aggravates the 
wrong. If his business is to unite various interests by means of 
projects that are called ‘log-rolling’’ it is still worse. The 
practice of procuring members of the legislature to act under the 
influence of what they have eaten and drank at houses of enter- 
tainment, tends to render those of them who yield to such in- 
fluences wholly unfit to act in such cases. They are disqualified 
from acting fairly towards interested parties or towards the 
public. The tendency and object of these influences are to 
obtain by corruption what it is supposed cannot be obtained 
fairly. It is a well established principle that all contracts which 
are opposed to public policy and to open, upright and fair deal- 
ing are illegal and void. The principle was fully discussed in 
Fuller v. Dame.? In several other States it has been applied to 
cases quite analogous to the present case. In Pingrey v. Wash- 

burn* it was held in Vermont that an agreement on the part of 
a corporation to grant to individuals certain privileges in consid- 
eration that they would withdraw their opposition to the passage 
of a legislative act touching the interests of the corporation, is 


1 6 Allen, 152. 2 18 Pick. (Mass.) 472. 3 1 Aik. (Vt.) 264. 
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against sound policy, prejudicial to correct and just legislation 
and void. In Gulick v. Ward! it was decided in New Jerséy 
that a contract which contravenes an act of Congress and tends 
to defraud the United States is void. A. had agreed to give B, 
$100 on condition that B. would forbear to propose or offer him- 
self to the postmaster-general to carry the mail on a certain 
mail route, and it was held that the contract was against public 
policy and void. The general principle as to contracts contra- 
vening {public policy was discussed in that case to much length. 
In Wood v. McCann,’ the defendant had employed the plaintiff 
to assist him in obtaining a legislative act in Kentucky legalizing 
his divorce from a former wife and his marriage with his present 
wife. The court say: ‘* A lawyer may be entitled to compensa- 
tion for writing a petition or even for making a public argument 
before the legislature or a committee thereof; but the law should 
not help him or any other person to a recompense for exercising 
any personal influence in any way, in any act of legislation. It 
is certainly important to just and wise legislation and therefore 
to the most essential interests of the public that the legislature 
should be perfectly free from any extraneous influence which 
may either corrupt or deceive the members or any of them.’’® 

A member of a legislative body acts in a trust capacity. 
He is there not for his own personal benefit, but in the interest 
of his constituents, and as a citizen of the State or nation as far 
as possible to promote its welfare. He takes an oath to perform 
his duty faithfully and to the best of his ability. If he wasa 
member of a jury no person would dare approach him to discuss 
the case privately while it was on trial, and if he did the verdict 
in all probability would be set aside and the person who had 
sought to obstruct the due administration of justice severely 
punished. The same is true of the judge. No judge with any 
sense of propriety would permit any person to niake private 
statements to him concerning a case pending before him, and, 
litigants as a rule are aware of this fact and that to make the 
attempt might prejudice their case. The evils of lobbying have 


1 5 Halst. 87. 5’ Cooley Constitutional Lim. (6 
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greatly increased within the last thirty years. The immense 
grants of land to great corporations; the bonus voted by 
nearly every village, hamlet and town to procure railway con- 
nection with the great arteries of commerce; the consolidation 
of railways and other lines of travel with a capital stock reach- 
ing into the tens of millions, and the revenue of a State or 
nation; these furnish the means by which legislatures and 
other representative bodies may be controlled by those who 
possess such wealth if they are unscrupulous enough to use it 
for that purpose. Nor is the evil confined to the railways, but 
extends to nearly all great aggregations of corporate wealth. 
These not unfrequently combine to carry through the legislature 
one or more measures for their especial benefit which would not 
have been passed on their merits had the matters been discussed 
before the people prior to their passage. To illustrate, a few 
years ago a line of railway was built into one of the great cities 
of the country. On approaching the city it ran in a southeast 
and northwest direction, and the country being somewhat hilly 
it was necessary to make heavy cuts and fills. A commission was 
duly appointed by the proper authorities to appraise the damages 
to the different owners of real estate occasioned by the location 
of the road. The appraisers, perhaps, were suggested by the 
company’s attorney —in any event the appraisement was very 
low, not to exceed one-half or a third of the actual damages. 
As the road ran diagonally across the several tracts of land the 
damage to the same was very great. Fifty or more appeals were 
taken, as the law at that time allowed an appeal by simply filing a 
transcript in the appellate court and serving notice. The legisla- 
ture was then in session, and the company set its lobby to work and 
had a law passed requiring the appellant to file a bond with sure- 
ties, etc., to be approved in order to effect an appeal. The act 
had a misleading title and was carried through the legislature with 
railroad speed and it was provided that it should take effect 
immediately. The result was that the fifty or more appeals 
were dismissed and the company was the gainer in a very large 
amount, probably a quarter of a million dollars, and men who 
did not need it were enriched to that extent while many people 
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who were in debt or struggling with adverse fortune probably 
were crippled or ruined. ‘This is given as one example of the 
evils of alobby. It may be an extreme case but it shows in a 
limited degree what has been done. No legislature can meet in 
any State of the Union without being surrounded by a swarm of 
skillful trained lobbyists, and the same is true of Congress. It 
must be understood that as a rule the lobby is not there to 
promote the public welfare, but to secure special advantages that 
will inure to the benefit of their masters and against the people 
of the State or nation. With the consolidation of aggregated 
corporate wealth the evil is constantly increasing. 

Akin to the practice of controlling legislation by a powerful 
lobby is that of endeavoring to control conventions of all parties 
in the interests of the great corporations. In more than one 
State of the Union such corporations are the dominant force and 
control conventions of all parties and nominate men who may be 
relied on to further their interests, and are reaching after the 
courts themselves. It is evident that a remedy must be found if 
free government is to be transmitted from father to son. Free 
government is based on the free and untrammeled choice of the 
electors of the district, State or nation. Laws are upon the 
statute books of all the States designed to protect the elective 
franchise and preserve free government. Thus, to colonize 
voters in a county for the purpose of having them vote at an 
election is in many if not all of the States a felony, and to cast 
an illegal vote is an offense punishable by imprisonment. These 
laws are based upon the wrong that would be done the people by 
permitting persons to vote who were not entitled to do so and 
thereby possibly defeat the choice of the electors. The great 
corporations — or at least some of them, reach the same result — 
defeat of the popular choice, through their hired men in the 
character of disinterested persons who will secure candidates in 
the various parties acceptable to them — so that if the nominee 
of the dominant party is distrusted by the better element in his 
own party they may say he compares favorably with the other 
men. It may be questioned also if the great corporations have 
any political convictions, but favor the dominant party or the one 
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likely to be such. The object is to succeed and parties are 
merely the instruments for that purpose. The immediate desire 
for great wealth on the part of many is at the foundation of many 
of the evils spoken of. It is possible that the blessings and hap- 
piness to be derived from great wealth are greatly overestimated. 
A person may be very wealthy so far as gold is concerned and 
still be very poor in all that is of real value. Gold will not buy 
character, love, affection, friendship or sympathy for fellow 
man. It often quenches ambition in the young by inspiring the 
belief that there is sufficient and to spare and that energy and 
usefulness are unnecessary. It may safely be said that inherited 
great wealth in. the United States is more often a curse than a 
blessing. There are, of course, exceptions to the rule. How 
many persons there are who but for this clog would have blessed 
mankind with their labor and example! It is true the child or 
the children of very wealthy parents may overcome that hinder- 
ance in the way and be active, useful and energetic members of 


society, but the obstructions in the way are a hundredfold greater 


than those of a person in moderate circumstances or even with- 
out a dollar who starts in the race of life with a good character 
and education. Great wealth whenever it is acquired in an 
honorable manner and used for unselfish purposes, like that of 
the late G. W. Childs, will be a blessing not only to the person 
himself but to mankind generally. I have no contest with great 
wealth or the acquisition thereof except to insist that it shall be 
acquired by honorable means and shall not be used to destroy the 
just rights of others. All persons—the millionaire as well as 
the workman at the bench, are immediately interested in having 
just and fair laws which give no special privileges to any, but 
protect the rights of all. ‘ Experience has shown that as a rule in 
this country wealth will not remain in the same family beyond 
the second or third generation. Many persons of three score 
years can look back upon the career of families that became 
very wealthy — when the children grew up in indolence and 
without habits of industry and squandered their fortune and 
were reduced to beggary and their children began at the foot of 
the social scale. A few families like the Astors and Vanderbilts 
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may treasure up and preserve their wealth for a time but the 
rule I think is the other way. There would seem to be no real 
gain therefore to a party by obtaining a wrongful benefit from a 
lobby or resorting to dishonorable means to control conventions 
or elections. This shows the importance of just and fair laws 
that give no special rights or privileges to any one,— laws that 
will encourage industry and as far as possible promote the hap- 
piness of the whole people. To secure these objects all private 
conferences with the members of legislative or representative 
bodies in regard to their duties should be prohibited under severe 
penalties. If in the administration of the law it is necessary 
to guard the court and jury from interference by outside parties 
it is equally important that the persons who make our laws or as 
representatives of the various parties nominate candidates for 
the various offices to be filled by election shall not be subjected 
to the evils of private inducement or bribery to carry into effect 
the purpose of some of the great aggregations of wealth which 
really ought to be servants but seek to be masters. In many 
respects it is more important to protect delegations to conven- 
tions and members of the legislature from the secret influence 
of lobbying than to protect the juror — because the evils from 
the election of tools to office or failure to pass good laws or the 
passage of improper ones under such influences affect the whole 
community, while the wrong in the other case affects only the 
parties to the action. It is evident however that protection is 
necessary in all these cases. How best to accomplish this result 
may not be easy of solution, but if a statute required all con- 
ferences with members or delegates in relation to their duties to 
be public and the statements or recommendations made in writ- 
ing and the same filed in some designated place by the member 
to whom they were presented, and impose severe penalties for 
any attempt to confer privately with any member, delegate or 
any person connected with him, the evil might be throttled and | 
the men who have made a living in the past by prostituting their 
manhood be compelled to engage in some other employment. 
Massachusetts has a statute designed to regulate the evil and, as 
a first attempt, is a step in the right direction, but it does not 
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seem to reach the wrong which, in the opinion of the writer, must 
prohibit all private conferences under severe penalties. The 
members of the bar have ever been the consistent advocates and 
staunch supporters of free government and are still, but by rea- 
son of the great number employed in the business mentioned the 
respect due to the bar as a whole has been in some degree 
lowered and its influence diminished, and there is grave danger 
of further diminution unless the evil is overcome. 


SaMUEL MAxwELL. 


FREMONT, NEB. 
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THE VALUE OF PRECEDENTS. 


The observations contained in this article were inspired mainly 
by the address of the Honorable Lyman Trumbull, published in 
this magazine in May-June, 1893. I entirely agree with his pre- 
liminary remarks as to the progress in all departments of labor 
and knowledge; but I think that portion of his address beginning 
with the sentence, ‘* All around us in every direction are the 
evidences of progress save in the science of law,’’ is misleading 
and calculated to do harm. 

I fully realize the evil of a sole'reliance upon reported cases, 
but general denunciation of precedents tends to undermine the 
foundation upon which ‘all good lawyers and courts must be 
grounded. 

The advanced position of all departments of human knowledge 
to-day is the result of the wisdom of the ages. It has been 
wrought out by the experience of mankind through the centu- 
ries that have gone. We are all heirs of the past. In the average 
of time, each generation adds something to the accumulated 
wisdom of mankind. Like government, religion, science and 
art, law had its beginning. Its birth-place was among the primi- 
tive conditions of men. It has gradually struggled toward the 
light, and has kept pace with other branches of knowledge. 

Precedents are valuable the- same as experience is valuable. 
Reported decisions are valuable the same as history and science 
are valuable. They are similar to discoveries in science, demon- 
strations in mathematics, progress in government. They are 
landmarks in the growth of the human intellect. They record 
the advance of human reason and its adaptability to the manifold 
walks, needs and conditions of life. 

It is true that judges are but men, and courts are but human, 
but in the main our judges and courts have been representatives 
of the highest and best elements of our society and government. 
Their decisions at the time determine and control the status of 


4 


THE VALUE OF PRECEDENTS. 219 


life and property, and have always been respected. The most 
important affairs of life, property, liberty and government have 
been submitted to our judges for decision. Both sides to con- 
troversies have gone to the courts with confidence in their hon- 
esty and ability, and the decisions when finally rendered, have 
been accepted as right and conclusive. These innumerable and 
varied controversies have each been the subject of special argu- 
ment on both sides by some of the brightest minds, and then 
specially investigated and considered in all their different phases 
by judges, many of whom rank among the world’s greatest men. 
These decisions, wrought out in that manner, ought to be given 
the very highest consideration. They record the conclusions 
reached by some of the greatest minds under conditions most 
favorable for correct results. There is no reason why the 
lawyers and judges of the present day should not avail them- 
selves of the wisdom and experience of these able men of the 
past. It is presumptuous to say that the lawyers of the present 
day could reach more correct conclusions and support them by 
stronger reasons, than did Marshall, Curtis, Bacon, Mansfield, 
Parsons, Gibson, Miller and Kent. 

I do not say that the opinions of these judges should be blindly 
followed, but they should be read and studied and followed so 
far as they are applicable and decisive of the questions involved 
in modern litigation. It is the duty of the lawyer and judges of 
the present day to study the reported cases, study the facts and 
principles applied to those cases, and then apply these principles 
to the facts in any given case. If there is one power more than 
another which distinguishes the great lawyer, it is the God-given 
faculty of applying the principles of law to a given state of facts. 

The decisions of the judges of the present and past are the 
sources of the law we have to-day. Our text-books are all based 
upon them. The arguments and briefs of the greatest lawyers 
are interspersed with them. Every new decision is in theory 
founded upon adjudicated cases, but when we read the decision 
we find many times that the court has gone further than any 
reported case, and it is in this way the law is enriched and made 
applicable to all times and conditions. 

Rules of law should not be enforced after they become obso- 
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lete. Decisions should be followed only when they are reasonable 
and applicable to the facts of the case in hand, and the condition 
of the times in which the case is tried. The general principles 
of law have probably nearly all been discovered and settled, but 
the application of them must change as society and conditions 
change, like the glass in a kaliedoscope. 

The lawyer who affects to be wiser than his predecessors, who 
spurns the wisdom of the past and the decisions of the courts on 
the theory that he will thereby become a great reasoner, like 
Bacon, Marshall and Webster, will probably be doomed to disap- 
pointment. He will find that the greatest men, those who have 
been in advance of their age, who have led the way to reform, 
who have planted the flag of progress on the highest ramparts, 
have been men who drank deep from the wells of the past. 

I am not acquainted with the methods and practice of Senator 
Trumbull, but I venture to suggest that his great eminence at the 
bar is very much owing to his study of the masters of jurispru- 
dence and his ability to apply their principles to the facts of his 
cases. 

The lawyer who is content to depend alone upon his own reason 
and knowledge, builds upon sand. He should first study the 
principles of the law, and their reasons, for the reason of the 
law is the soul of the law. Then when any given case is pre- 
sented he should study carefully and well the facts, and apply 
the principles of law to them, and decide in his own mind what 
the law ought to be. Then he should study the cases, text-books 
and precedents, to find what the law is, and change his mind 
only when he is convinced that reason and logic are against him. 
As his mind grows, as he becomes more familiar with legal prin- 
ciples, with the conditions of society and human nature, the 
oftener he will find that the law 7s what, after careful consider- 
ation, he thought it ought to be. . 

The man who is ordinarily called the ‘‘ case lawyer ’’ is not 
to be commended, but the lawyer who studies the most cases, 
will reach the most deserved eminence in his profession and suc- 
cess at the bar. There is more wisdom in the many than in the 
few. Lawyers should get wisdom from all sources, and in pre- 
paring a brief in an important case, should not stop until they 
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find every case that has been decided upon the subject in 
question, though all should not be cited. The object should 
be to get the strongest reason for the ‘‘ hope that is within 
you.” With Judge Trumbull, I condemn the citation of a long 
list of authorities in briefs of counsel. Only the best cases 
should be cited, those that give the best reasons. The promis- 
cuous citation of a long list of authorities is to be deplored. 
No case should be cited that has not been carefully read, studied 
and digested. 

While the law of stare decisis should not be carried to the 
extent of blind servility, it should be reasonably followed and 
upheld to the end that rights may be permanent and secure. If 
it is disregarded and each judge left free to decide each case 
according to his own notions of the law and justice, there would 
be no stability anywhere. We would be cut loose from all 
moorings and embarked upon a sea of uncertainty. Laws must 
be enacted and decisions rendered upon the principle of the 
greatest good to the greatest number. The welfare of society 
demands that personal and property rights should be certain and 
stable. And in that way only can the law be brought nearer to 
the condition of an exact science. 


J. W. McLoup. 


SouTH MCALESTER, INDIAN TERRITORY. 
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SHOULD THE ULTRA VIRES DOCTRINE BE APPLIED 
TO BUSINESS CORPORATIONS? 


During the development of the law affecting corporations, 
there has existed no more fruitful cause of confusion, than the 
failure to observe the radical distinction in origin, history and 
tendency, between public corporations and private corporations. 

In the last analysis, public corporations are the outgrowth of 
militant, private corporations, of industrial activities. Inasmuch 
as in the earlier periods of human history, and, indeed, almost 
down to our own time, militant activities largely absorbed the 
time and energy of the human race, at the expense of the devel- 
opment of industrial activities, it need not surprise us to find 
that public corporations became numerous and powerful, long 
before private corporations scarcely existed at all. In other 
words, large private corporations, such as those formed for 
banking, insurance and railroad business, are of very recent 
origin, while, on the other hand, numerous and powerful munic- 
ipal corporations, such as cities and towns, have, together with 
other forms of political government, existed since before the 
dawn of history. 

When private corporations became of sufficient consequence to 
call for the application of rules of law to them, the superficial 
resemblance in name between them and public corporations, led 
to the assumption of an identity in nature. Hence, from the 
beginning, we find the courts unhesitatingly and without discrim- 
ination applying to private corporations the rules already estab- 
lished with reference to public corporations. 

The first work of consequence solely treating of private cor- 
porations from the standpoint of the English common law, was 
the treatise of Messrs. Angell and Ames. In the preface to the 
first edition, written in 1831, attention is called to the fact that 
the existing English works on the subject of corporations, those 
of Messrs. Kyd and Willcock, were, the former almost wholly, 
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and the latter altogether, devoted to municipal corporations,— 
a circumstance foreshadowing the development of the law of 
private corporations under the hampering restraint of doctrines 
that had developed in medieval times, under the influence of 
monarchical and feudal institutions. 

Under such conditions, the wra vires doctrine took its origin. 
Whether it had any fitness in its application to the medieval 
municipalities struggling into existence in the teeth of the jeal- 
ous resistance of king and baron, we leave it to the philo- 
sophical historian to say. Nor do we concern ourselves here 
with the question of the fitness of its application, to the modern 
municipality. Suffice it for us to see clearly its origin. Thus, 
says Blackstone: ! ** With us in England, the king’s consent is 
absolutely necessary to the erection of any corporation, either 
impliedly or expressly given.’’ This commonplace of current 
law has much light thrown upon it from the accompanying note: 
«¢ Cities and towns were first erected into corporate communities 
on the continent, and endowed with many valuable privileges, 
about the eleventh century; to which the consent of the feudal 
sovereign was absolutely necessary, as many of his prerogatives 
and revenues were thereby considerably diminished.”’ 

But, for the origin of the ultra vires doctrine, we must look 
further back than English, or indeed than medieval, history. 
According to Chancellor Kent,? ‘‘ the Romans were very jealous 
of such combinations of individuals, and they restrained those 
that were not specially authorized; and every corporation was 
illicit that was not ordained by a decree of the senate or of the 
emperor.” 

The prejudices of which the doctrine is a symptom, have mani- 
fested themselves under widely different conditions of time and 
place. We need not be surprised to learn that in France, a 
country the law of which is essentially Roman in its origin, 
** commercial associations were permitted to exist only by royal 
favor; and this favor was seldom extended unless the applications 
were supported by powerful interest, or by other arguments 
still more potent.’’* The following was the view taken by 


1 Commentaries, Book 1, p, 472. 8 Prof. Hearn’s “ Plutology,”’ c. 7, 
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Lord Eldon of business corporations: ‘*‘ Lord Eldon, who cer- 
tainly had a great aversion to companies, seems to have been of 
opinion that companies with large capitals, arising from numer- 
ous small contributions, and with transferable shares, were in- 
jurious to the public and were illegal.’’! Nor did he stand alone 
in this view. ‘*The same opinion was expressed by the Court 
of Common Pleas and also by Vice-Chancellor Shadwell.”’ ? 

Although, up to date, our courts are, in parrot-fashion, giving 
voice to these ancient and medieval prejudices, there are signifi- 
cant proofs that even long ago, a better way was seen. It is 
said that Solon ‘* permitted private companies to institute them- 
selves at pleasure, provided they did nothing contrary to the 
public law.’’* But the great Athenian legislator seems in this 
respect to have had few imitators, though it is stated by Black- 
stone:* ‘* Corporations, by the civil law, seem to have been 
created by the mere act and voluntary association of their mem- 
bers; provided such convention was not contrary to law, for 
then it was dlicitum collegium. It does not appear that the 
prince’s consent was necessary to be actually given to the foun- 
dation of them; but merely that the original founders of these 
voluntary and friendly societies, for they were little more than 
such, should not establish any meetings in opposition to the laws 
of the State.’’ The truth of this statement has been questioned 
by high authority,® but, however that may be, we find in ita 
suggestion that, even in that remote period, there may have ex- 
isted sounder conceptions of the economic relations of business 
corporations that have as yet gained footing among us. 

Let us consider some of the practical, every-day effects of the 
application of the ultra vires doctrine to business corporations. 
A valuable copper mine exists in Michigan, for instance. It 
promises, if worked, to yield great benefit, not merely to those 
who mine and smelt the ore, and to those who manufacture the 


the “ powerful interests’’ exerted 2 Fd. 
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metal into articles of use and ornament, but to those who pur- 
chase and use such articles. But, in order to properly work the 
mine, it is found necessary to spend a considerable amount of 
money before substantial returns come in. There comes for- 
ward an individual controlling several hundred thousand dollars 
of ready money, who undertakes to work the mine, and smelt 
the ore. If there are already existing cities and towns in the 
vicinity, their inhabitants hail with delight the development of 
an enterprise that will give employment to workingmen, and 
furnish customers to tradesmen. As the enterprise develops, 
the benefits are felt, not merely in those particular towns and 
cities, but in other communities all over the land. As the in- 
dividual progresses with the work of developing the mine, he 
finds it necessary to borrow considerable sums of money from 
time to time, in order to anticipates low, even though large, re- 
turns from sales. No one questions his right to so borrow, or 
the desirability of his borrowing. From time to time he erects 
large buildings and costly machinery. All this is considered 7 
every one to be right and desirable. 

But suppose that, instead of one man undertaking this beneficial 
enterprise, wo men undertake it, sharing the risk and the profit. 
Is not this right and desirable? How if ¢hree undertake it? 
How if four, five, six or seven? It is right; it is desirable. 

It is difficult to say just what is the exact number of individ- 
uals standing at the dividing line between associations worthy of 
approval, and associations worthy of disapproval. But there is 
such a dividing line, if we are to trust to the soundness of current 
law and public opinion. Perhaps the danger line is reached 
before the number one hundred. If so, although it was a 
benefit to all concerned, that one individual use a large amount 
of money to work the mine, it is a public evil that one hundred 
associated individuals use the same amount of money to work 
the mine. At any rate, it is such an evil that it is not to be 
tolerated, unless in some statute or other can be found express 
authority for these one hundred associated individuals to work 
the mine. This is the practical effect of the laws concerning 
corporations, as they now stand throughout Great Britain and 
the United States. 
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Having found that the wltra vires idea existed in classical 
antiquity, we need not be astonished to learn that the classical 
prejudice against ‘‘ barbarians ’”’ is in our day reproduced in the 
existing policy of hostility toward ‘‘ foreign ’’ corporations. 

Not merely are express statutes called in to banish obtrusive 
** foreign ’’ corporations, but resort is sometimes had to a vague 
something denominated ‘public policy.” The way in which 
this works is well illustrated by a case that was before the 
Supreme Court of Kansas. It seems that a venturesome body 
of men, who had obtained certain corporate privileges from the 
Pennsylvania legislature, undertook to transact business in 
Kansas. The court say, in their opinion, of this body of men: 
**They have been of great benefit to the people of Kansas. 
They have vastly increased the wealth of the State. They have 
expended millions of money in enterprises of incalculable benefit 
to the public. They have built and are building within this 
State long lines of railroads, instruments of commerce and 
intercourse essential to the prosperity of any people, and a 
species of improvement without which civilization itself would 
no longer progress.” 

It is with some surprise that we find the law as existing in 
Kansas to be such that this body of men ‘had no legal right to 
engage in any such business in Kansas.’’ And why? Because 
the Pennsylvania legislature in granting them their privileges, 
had declared that they should have the right to do business any- 
where except in Pennsylvania. On this point the court use the 
following somewhat striking language: ‘‘ At the very creation 
of this supposed corporation, its creator spurned it from the land 
of its birth as illegitimate, and unworthy of a home among its 
kindred, and sent it forth a wanderer on foreign soil. Is the 
State of Kansas bound by any kind of courtesy, or comity, or 
friendship, or kindness to Pennsylvania, to treat this corporation 
better than its creator (the State of Pennsylvania) has done? 
It can hardly be supposed so.”’! 

Perhaps this is law, but it is not reason. It is as if a skilled 
architect, engineer or surgeon, leaving his native country, say 
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Germany or Russia, — where, by reason of some medieval reg- 
ulation, he is precluded from exercising his skill—should be 
precluded by law from exercising it in these United States, on 
the ground that the United States are not ‘‘ bound by any kind 
of courtesy, or comity, or friendship or kindness,’’ to Germany 
or Russia, to treat such architect, engineer or surgeon better 
than his native country did. 

The doctrine thus enunciated is not peculiar to the State of 
Kansas. It appears to prevail throughout the United States. 
Indeed, the whole mass of the present law governing the powers 
of corporations is permeated with just such doctrines, — 
by just such reasoning. 

But there are significant proofs that, although the ultra vires 
doctrine has not as yet been openly repudiated by our courts and 
legislatures, and although it will probably survive as a ‘legal 
fiction’ long after its practical influence has ceased, yet it is 
(so far as concerns business corporations at least) gradually suc- 
cumbing to the pressure imposed by the necessity for untram- 
meled development of our vast industrial activities. One such 
proof is the transition from the era when it was necessary to 
make a special application to a legislature for any creation or 
increase of corporate power, to the present era of general laws 
affecting corporations; another proof is the growing tendency 
of such general corporate legislation to cast aside the old restric- 
tions. This is not ably manifest in the laws of West Virginia, of 
which so many outside business enterprises have taken advantage. 

But the tendency toward the extinction of the ultra vires 
doctrine is seen, not only in statutes, but in the modifying 
doctrines recently laid down by the courts. Thus in Whitney 
Arms Co. v. Barlow, the doctrine of estoppel was so applied 
to the ultra vires doctrine as to make the latter almost of no 
effect. 

Still, though the ultimate tendency is clear, the doctrine, as 
pervading legislation and judicial decisions, continues to be pro- 
ductive of much evil, not only as vastly increasing legislative 
corruption, but as hampering industrial activities. If it is a 
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benefit to all concerned, that one individual, possessing a large 
sum of money, undertake, untrammeled, to build and operate a 
woolen mill or iron foundry; to open and operate a mine; to 
transport goods and passengers from place to place; to lend 
money, and so forth; how is it a benefit to the community at 
large, that a hundred associated individuals, seeking to accom- 
plish any of these beneficial purposes, find themselves hampered, 
not only at the beginning of their undertaking, but throughout 
its continuance, by all sorts of prohibitory and _ restrictive 
statutes? 

As it seems to us, there is no benefit derived therefrom. 
Such prohibitions and restrictions, what are they, but a part and 
parcel of that mighty burden that Dr. Adam Smith, more than 
a century since, saw resting with such crushing weight upon the 
spirit of commercial enterprise? Since the time of Dr. Smith, 
and largely through the influence of his ‘* Wealth of Nations,” 
that burden has been, in great measure, removed, so far as 
concerns business enterprises undertaken by mere individuals. 
But, in great measure, that burden still rests upon business 
enterprises undertaken by associations of individuals. 

It is true that, if individuals were left free by the law to asso- 


ciate themselves for any enterprise lawful for a mere individual, 


and with as few restrictions, useless and hurtful corporations 
would often be formed. But does the fact that individuals often 
enter upon useless or hurtful enterprises, furnish a sufficient 
reason for the existence of an elaborate system of legal rules 
and regulations as to what enterprises they shall undertake, and 
how they shall conduct them? It was so thought, in and before 
the time of Dr. Smith, but since he wrote the ‘‘ Wealth of 
Nations,’’ ‘* we have changed all that.”’ 

The truth is, if acts performed by associations of individuals 
prove hurtful, they can be amply dealt with by the general laws 
of the land, to the same extent that like acts of mere individuals 
are now dealt with. If such associations prove merely useless, 
they may be confidently left to the operation of the inevitable 
law that condemns to decay and death one not fitted to his sur- 
roundings. ‘Competition prevents the rise, or rather the con- 
tinued existence of unsuitable projects. It nips in the bud the 
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thousand schemes which, though not absolutely impracticable, 
are unprofitable or premature. It gauges the intensity of the 
social wants, and provides for the proper order of their satisfac- 
tion. In this process some loss is inevitable. Until hard experi- 
ence has taught them, men will miscalculate both the desires 
that they ought to supply, and the extent of the supply that is 
required. It is the function of competition to ascertain these 
facts and to enforce attention to them. * * * What death 
does in nature, insolvency effects in society. Unsuitable under- 
takings or unsuitable persons for the conduct of promising 
undertakings, are infallibly detected and relentlessly removed. 
By this stern, yet salutary law, the ultimate benefit of the species, 
whether physical or social, is secured.”’ ! 


Freperick H. Cooke. 
120 BRoapway, New York City. 


1 Prof. Hearn’s “ Plutology,”’ c. 19, § &, p. 346. 
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SPENDTHRIFTS. 


Is reckless and profligate expenditure of money an evidenée, 
per se, of such imbecility of mind as to justify the state in 
putting the prodigal under guardianship, with a view to protect- 
ing him against his own folly and the rapacity of others? Is it 
for the interest of the public that a spendthrift should be 
deprived of the power and opportunity of wasting his sub- 
stance? And is such intervention on the part of the public 
consistent with the rightful liberty of the individual? These 
are questions which have engaged the attention of peoples as 
widely separated, both in time and polity, as the ancient Romans 
and the Puritan settlers of New England. At these two 
extremes of juridical history we find a concord of opinion as to 
the policy which should govern the treatment of persons of this 
class. But that policy was based on entirely different grounds 
in the two cases. The Romans held that a spendthrift (whom 
they called prodigus) was a species of madman; that he could 
not possibly be sane; and that there was no reason for distin- 
guishing his legal capacities and necessities from those of any 
other lunatic. The New Englanders, with characteristic thrift 
and prudence, reasoned that a man who recklessly scatters his 
fortune to the winds will eventually come to want and so com- 
mit the extreme offense of making himself ‘‘ a charge upon the 
town.’’ Both peoples, therefore, deemed that protection was nec- 
essary against the wanton dissipation of private fortunes. But 
the Romans protected the prodigal; our ancestors protected 
themselves. 

How far back in the history of Roman law we are to look for 
the germinal idea of guardianship of prodigals, is not easy to 
determine. Ulpian was of the opinion that it was introduced 
‘* from the beginning,’’ and that it was not originally a matter 
of statutory regulation, but a part of *‘ morals ’’ or the universal 
‘common law.’’! However this may be, it is certain that this 
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species of curatorship was of more ancient date than that of 
minors, as it was prescribed by the law of the Twelve Tables, 
which directed that the nearest agnate should be the committee 
of a lunatic and manage the estate of an interdicted prodigal.’ 
In later times, that is, in the Antonine age, it was customary 
for the praetors and presidents of provinces, as Ulpian informs 
us, ‘* when they found a man who showed neither discretion nor 
any limitation in his expenditures, but wasted his property in 
extravagance and squandering, to appoint a guardian for him, 
the same as fora madman.’’ And he adds that both the lunatic 
and the prodigal ‘* shall continue under guardianship until the 
lunatic shall have recovered his sanity and the spendthrift sensi- 
ble habits.’”?? The form of words used in passing judgment 
upon a prodigal has also been preserved. The praetor pro- 
nounced the sentence in the following language: ‘* Whereas 
thou art squandering thy paternal and ancestral inheritance by 
thy profligacy, and art bringing thy children to want, I therefore 
interdict thee from the administration of that property and from 
all business dealings.’’* It is to be noted, however, that this 
step was not taken on the arbitrary judgment of the magistrate, 
but only after an inquisition and finding, or in cases where a 
father, by his will, had created what we now sometimes call a 
spendthrift trust.”’ 

The ground of this public interference with private property, 
as we have stated above, was that of the irresponsibility, or 
supposed mental weakness, of the subject. ‘It is just and 
proper,”’ says a writer in the Digest, ‘* that those persons should 
be taken care of, who, so far as regards the disposition of their 
property, make the same havoc that a lunatic might.’’* And 
this reason is the foundation of all the modern continental legis- 
lation on the subject. In effect, according to the Roman notions, 
the legal disability of a prodigal was based upon a reason sub- 
stantially similar to that which denied legal capacity to minors 
and women, namely, the supposition of a mental infirmity. 

By the Roman law, a youth attained his full majority at the 


1 Ulpiani Regular., xii, 2; Poste’s 5 Pauli Sentent., 3, 4a, 7. 
Gaius, p. 150. 4 Dig. 26, 5, 12, § 2. 
2 Dig. 27, 10, 1. 
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age of twenty-five years. But the disability of infancy and that 
of prodigality were not necessarily co-terminous. Whatever the 
age of the man might be, if he answered the description of a 
spendthrift, he was still liable to be put under guardianship.’ Nor 
were men alone subject to this disability. For women, if they 
‘* lived luxuriously,”’ might be interdicted from the management 
of their property.?- The ancient law required that the curator- 
ship of such persons should be confided to the nearest agnate 
relation. But this rule was by no means inflexible. The praetor 
was invested with a considerable discretion in the choice of a 
person to serve in this capacity. And we are told that he fre- 
_quently committed the administration of the estate to a person 
not primarily entitled, for instance, in cases where the nearest 
agnate was incompetent or unfit for the trust.* But in cases 
where the prodigal’s father, by his testament, had selected a 
curator for his son, it was considered that the praetor ought to 
adopt the choice thus made and confide the care of the property 
to the same person. Some of the Roman jurists raised the 
interesting question whether it was proper, under any circum- 
stances, to commit the care of a prodigal father to his son. 
The general opinion seems to have been against the propriety of 
such a practice. And we can easily see how repulsive the idea 
must have been to their notions of parental authority and the 
subservience of children. Nevertheless the jurists, while express- 
ing their opinion against the legality of this inversion of the 
natural course of guardianship, were candid enough to point out 
that there existed an imperial rescript in which it was decided 
that the curatorship of an insane father should be committed to 
his son, if the latter were a man of integrity, rather than to 
another, thus admitting, as it would seem, that there was at 
least a strong analogy in favor of the view to which they were 
opposed.® 

In regard to the legal relations of infants, lunatics, and prod- 
igals, the rule was the same. They could not bind their 


1 Inst. I, 28, § 3. 4 Dig. 27, 10, 16. 
2 Dig. 27, 10, 15. 5 Dig. 27, 10, 1, § 1. 
3 Dig. 27, 10, 13; Ulpiani Regular., 

xii, 2. 
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property by any contract or engagement that was disadvan- 
tageous to themselves.'. A madman and a prodigal, it was 
sometimes said, had no will, that is, novintelligent power of de- 
termining their business dealings on which another person 
would have a right to rely.2- A person under guardianship as a 
prodigal could not sell or transfer anything of his to another; 
it was said that, in effect, he had no property of his own, since 
any diminution of his estate was forbidden to him.? And no 
one who bought anything from an interdicted prodigal, with 
knowledge of his disability, could claim the ownership of the 
thing in question.* Neither could the prodigal bind himself by 
a promise; nor could he accomplish the same object by procur- 
ing a third person to intervene as surety for him, for the latter 
would come under no legal obligation.’ But it was admitted 
that a person under the ban of interdiction for prodigality, if he 
were instituted heir, might take up the inheritance.6 And it 
further appears that one in this condition might acquire prop- 
erty for himself, and add to his estate, by any lawful contract 
or dealing; and we may presume that, in general, any trans- 
action which was plainly for his benefit would be regarded as 
valid and binding.’ 

This system of guardianship for spendthrifts, native to the 
Roman law, has remained a characteristic feature of that juris- 
prudence in its more modern developments, and is at the 
present day an institution of those nations of Europe which 
have founded their legal polity on that of Rome. But it never 
was recognized as indigenous to the English common law. On 
the contrary, it seems to have been wholly foreign to that sys- 
tem. Blackstone says that in this respect, ‘‘ the Roman law 
goes much beyond the English.’’ In his day, at least, when 
an inquisition of lunacy was held and the subject was returned 
an ‘‘unthrift,’’ and not an idiot, no further proceedings were 
had. He further remarks: ‘* The propriety of the practice 


1 Cod. 2, 22, 3. ® Dig. 29, 2, 5, § 1. 

2 Dig. 50, 17, 40. ? See Dig. 45, 1, 6; Id. 12, 1, 9, § 7. 
3 Dig. 27, 10, 10. ® Citing Brooke's Abr. tit. “ Idiot,” 
4 Dig. 18, 1, 26. 4. 


5 Dig. 45, 1, 6. 
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itself seems to be very questionable. It was doubtless an excel- 
lent method of benefiting the individual and of preserving estates 
in families; but it hardly seems calculated for the genius of a 
free nation, who claim and exercise the liberty of using their 
own property as they please. Sic ulere tuo ut alienum non 
ledas, is the only restriction our laws have given with regard 'to 
economical prudence. And the frequent circulation and trans- 
fer of lands and other property, which cannot be effected with- 
out extravagance somewhere, are perhaps not a little conducive 
towards keeping our mixed constitution in its due health and 
vigor.’’? It would be easy enough to point out the fallacies 
involved in this argument, if it were at all important. Thus, 
for instance, the preservation of estates in families is more 
peculiarly an object of the English law than it ever was of the 
Roman law. And what the learned commentator has to say of 
individual liberty is no less true of minors and married women 
than it is of spendthrifts, and the latter need protection no less 
than do the former. Again, that the free and constant circula- 
tion of capital ‘‘ cannot be effected without extravagance some- 
where,’’ seems to be a maxim of very doubtful validity. But 
whatever may be thought of the defensibility of the system in 
question, it is certain that it never took root in England, and 
that it was reserved for Americans to engraft it upon the body 
of the law which they had received as the heritage of their race 
from the mother country. 

The first statutes bearing upon this subject which we have 
been able to discover are an act of Massachusetts, of the year 
1784, and a law of Vermont passed in 1797. In both these 
statutes itis provided that ‘* the word ‘ spendthrift ’ shall include 
every one who is liable to be put under guardianship on account 
of excessive drinking, gaming, idleness, or debauchery.’’? The 
statute in Vermont also enacts that: ‘* When a person, by exces- 
sive drinking, gaming, idleness, or debauchery, so spends, wastes, _ 
or lessens his estate as to expose himself or his family to want 
or suffering or the town to charge for the support of himself and 


21 Bl. Comm, 306. 2 Pub. Stat. Mass. c. 3, § 3, cl. 20; 
Revised Laws Vt., § 2435. 
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his family, the overseer of the poor of the town in which such 
spendthrift resides, or if he does not reside in an organized town, 
some other person, may present to the probate court a complaint 
setting forth the facts and asking to have a guardian appointed.”’ 
Due notice is to be given of this application and of the time set 
for its hearing. The court shall investigate the case and make 
such decree as shall appear just. An allowance for the cost of 
defending against the application may be made out of the ward’s 
estate. The guardian, when appointed, shall give notice of his 
appointment, and of the fact that any contracts or transfers 
made by his ward thereafter will be void. ‘* And contracts, 
gifts, sales, or transfers of real or personal estate, made by the 
ward after the appointment of the guardian, shall be void.” 
The guardian has possession and management of the estate, and 
‘¢ shall have the care and custody of such members of the fam- 


ilies of their wards as are dependent upon them for support, 


education, or employment, unless they have other guardians.”’ 
The guardian of a spendthrift also has the care and custody of 
his person, and isto furnish him with suitable employment.! In 
Massachusetts the law is almost identical with that just quoted, 
except that it is expressly provided that the spendthrift may 
make contracts for necessaries.? 

In New Hampshire the statute provides that ‘‘ a person who, 
by excessive drinking, gaming, idleness, debauchery, or vicious 
habits of any kind, so wastes, spends or lessens his estate, or so 
neglects to attend to any business of which he is capable, 
as to expose himself or any of his family to want or 
suffering, or the town to which he belongs, in the judgment 
of the selectmen of the town in which he resides, to ex- 
pense for the support of himself or any of his family, shall 
be deemed a spendthrft.’’ Complaint may be made by 
the selectmen, or by any of the person’s relatives, to 
judge of probate, who,after notice, hears and determines 
the case, and appoints a guardian. The latter gives public notice 
of his appointment. It is his duty to- ‘inculcate habits of 
sobriety and industry in his ward, and he may employ him or 


1 Revised Laws Vt., §§ 2437-2445. 2 Pub. Stat. Mass. c. 139, §§ 7-12, 
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his children in any suitable labor, or bind them out to labor by 
written contract for a term not exceeding one year.’’ Further- 
more, ‘no bargain, sale, or contract by a person alleged to be 
insane or a spendthrift shall be valid if made after an attested 
copy of the complaint presented to a judge, upon which a guard- 
ian shall be appointed, and of the order of notice thereon, shall 
have been filed with the clerk of the town in which the person 
complained of resides, unless the guardian by an instrument 
under his hand and seal, afterwards approve and ratify the 
same.’’! In this State it is also provided that ‘* no person shall 
give or otherwise furnish * * * any spirituous liquor what- 
ever * * * toa spendthrift or idle person under guardian- 
ship except by permission of his guardian.”’ ? 

In Illinois, we find a law substantially similar to that in New 
Hampshire, except that the determination as to whether the 
person complained of is a spendthrift is to be made by a jury.’ 
And it is enacted that ‘* every note, bill, bond, or other contract 
by a spendthrift made after the finding of the jury, as provided 
in section 1 of this act, shall be void as against the spendthrift 
and his estate; but the person making any contract with such 
spendthrift shall be bound thereby.’’ Also that ‘* every contract 
made with a spendthrift after the application for the appointment 
of a conservator, may be avoided, except in favor of the person 
fraudulently making the same.’’* Laws closely modeled upon 
those which we have cited will also be found upon the statute 
books of Iowa, Minnesota, Oregon, Nebraska, Wisconsin and 
Michigan.® In Alabama, the law varies considerably from those 
heretofore mentioned. For it is expressed in the following 
terms: ‘*‘ When any unmarried man over twenty-one years of 
age is by reason of intemperance, unfit to manage his estate, or 
is wasting or squandering it, and thereby in danger of being 


1 Pub. Stat. N. H. (1891), c. 179, §§ 5 Code of Iowa, §§ 2272-2279; Stat. 
3 et seq. of Minn. (1878), c. 4, § 1,cl. 6; 2 Hill’s 

2 Pub. Stat. N. H. (1891), c. 264,§ Ann. Laws of Oregon, §§ 2891 et seq.; 
16. A similar provision is also found Consolidated Stat. Nebr. (Cobbey), 
in Wisconsin. See 1 San. & B. Ann. §§ 1481 e¢ seqg.; 2 San. & B. Ann. Stat. 
Stat. Wis., p. 947. Wis., p. 2084; 2 How. Stat. Mich., §§ 

® Rey. Stat. Ill. c. 86; Zd.c, 181,71. 6317-6324. 

4 Rey. Stat. Ill. c. 86, §§ 14, 15. 
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reduced to poverty and want, his brothers or sisters or next of 
kin, or any or either of them, may themselves, or by their next 
friend, if minors or married women, file their bill in chancery to 
preserve the estate of such intemperate person from further 
waste and for general relief.’’ And the bill must specify the 
estate intended to be secured.' 

In the consideration of these statutes, it is first of all to be 
observed that, as they detract from the civil liberty of the indi- 
vidual, they are not to receiye any loose or liberal construction, but 
quite the reverse. ‘* Every man of full age and sound mind,” 
it has been said, ** is at liberty to make contracts, and if made 
upon good consideration and without fraud, he must be bound by 
them, unless by statute provision he is disabled. And disabling 
statutes of that nature should be construcd strictly, for though 
founded in policy and a just regard to the public welfare, they are 
in derogation of private rights.’’? In regard to the application 
for the appointment of a guardian in this class of cases, it should 
be noticed that the statutes generally restrict the right of moving 
in the matter to the civil authorities of the place where the 
spendthrift resides, though sometimes it is also given to the near 
relations of the prodigal. The reason of this limitation 
becomes apparent when we reflect upon the ground on which the 
public assumes to withdraw the management of his property 
from such a person. This power is ‘generally put on the 
ground of a danger that they may become chargeable to the 
town or other body corporate which will be bound to support 
them if they become paupers. The application must come, 
therefore, from the authorities of such town.’’*® It is held that 
when a person who comes within the statute is confined in a jail, 
the complaint may be made by the selectmen of the town in 
which the jail is situated, if such person has no legal settle- 
ment in the State.‘ These laws, it will be observed, not only 
invest the authorities with a discretionary power, but charge 
them with a public duty. This is brought out in an early case 


1 Code of Ala. 1886, § 2502. 3 1 Parsons Contracts, 388. 
2 Smith v. Spooner, 3 Pick. 229; 4 Cushing v. Hale, 8 Vt. 38. 
Jones v. Semple (Ala.), 8 South Rep. 
557; Strong v. Birehard, 5 Conn. 357. 
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in Massachusetts, where it appeared that the -selectmen of a 
town, after having filed a complaint for the appointment of a 
guardian for a spendthrift, relinquished the proceeding solely in 
consideration of a bond and mortgage given to them by the 
spendthrift with condition to indemnify the town from expense 
on account of himself and his family. It was held that if there 
was good ground for the complaint, the officers had abandoned 
a public duty imposed upon them by the law, and if the com- 
plaint was not well founded, they had used a public power, 
given for other purposes, to compel the giving of a particular 
security to the town, and that in either case the bond and 
mortgage were void.! 

In proceedings of this character, it is necessary that the alle- 
gations of the petition should bring the case clearly within the 
statute.? This also is true of the evidence. It must be fully 
sufficient to make out a case under the statute, and must also 
show a state of affairs unequivocally within the terms and intent 
of the law. Where, for instance, evidence was offered tending 
to show foolish or weak-minded habits on the part of the person 
complained of, in regard to the management of money, but no 
evidence was offered to prove that he was ‘‘ a person liable to be 
put under guardianship on account of excessive drinking, gaming, 
idleness, debauchery, or vicious habits,’’ it was held that the com- 
plaint must be dismissed.* The application of this rule is further 
shown in the case of Darling v. Bennett,‘ which was an appeal 
from a decree appointing a guardian over the appellant asa person 
non compos mentis, The evidence showed that he was aman 
seventy-eight years old, and that for a man of his years he pos- 
sessed good rational powers, but his children were profligate and 
intemperate, and the old man for some time past had been under 
their influence, and had been induced to spend his property for 
their undue indulgence, and that until within a few years past he 
had been uncommonly careful of his property, and the altera- | 
tion of his habits in this regard seems to have been the ground 


1 Inhabitants of Norton v. Leonard, 3 Morey’s Appeal, 57 N. H. 54. 
12 Pick. 152. 4 8 Mass. 129. 

2 In re Estate of Brown, 45 Mich. 
326. 
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on which the selectmen complained and the judge appointed a 
guardian. The appellate court said that there was no sufficient 
foundation for placing the appellant under guardianship as a 
person non compos mentis, but it was added: ‘If the appellant 
cannot be otherwise protected from the undue practices and impo- 
sitions of his children upon him, it may yet be discreet and 
proper for the judge of probate, upon due representation from 
the selectmen, to place him under guardianship as a spendthrift, 
that the family may be preserved from want and the town 
saved from the expense of their support.” 

As to the person to be chosen for the office of guardian in 
these cases, the matter is not usually regulated with any degree 
of minuteness in the statutes, but the choice of a suitable person 
is left largely to the discretion of the judge. In Massachusetts 
the guardianship of a spendthrift is to be committed to the 
selectmen of the town ‘‘ or other suitable persons.’’ And under 
this provision it is held that when the selectmen are thus ap- 
pointed guardians, they do not cease to be such guardians upon 
the expiration of the period for which they were elected to the 
office of selectmen.® The guardian, upon receiving his appoint- 
ment, mnst take care to give notice thereof in the manner 
directed by the statute, in order to prevent the estate of the 
ward from becoming liable for his subsequent dealings with per- 
sons who may be ignorant of his condition of tutelage. Thus, 
it the law requires the guardian to post a notice of his appoint- 
ment in three public places in the town where the ward or his 
wife and children reside, this provision must be strictly complied 
with. As the purpose of these proceedings is merely to preserve 
estates from being wasted, the guardian will not have any author- 
ity or control over the person of his ward, unless the statute 
expressly gives it to him. This ruling was made in a case in 
Massachusetts where it appeared that the guardian, through a 
misconception of his powers, had in some instances restrained 
the ward of his liberty, and had bound him in service to a neigh- 
bor who exercised the trade to which the ward had been bred.* 
A guardian of this class, like any other, must file and settle his 


1 Russell v. Coffin, 8 Pick. 143. 3 Boyden v. Boyden, 5 Mass. 427. 
2 Elis v. Cramton, 50 Vt. 608. 
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accounts. And it is held that a creditor of a spendthrift under 
guardianship has a right to be heard in the matter of allowing | 
the guardian’s account, and, if aggrieved, has a right to appeal 
from the judgment of the probate court upon such accounting. 
No previous allowance of his claim by the probate judge or by 
commissioners is required in order to give him the status of a 
creditor.1. In regard to the details of this accounting, the rules 
do not differ from those applicable to the settlement of guardians’ 
accounts in general, except in some few particulars growing 
out of the peculiar nature of the trust. For instance, in a 
ease in New York, the committee of an habitual drunkard 
(whose duties are closely analogous to those of the guardian of a 
spendthrift), on proving their accounts, claimed to be allowed 
the sum of $30 per month granted by them to the inebriate for 
spending money. The court refused to allow more than $75 per 
vear for that purpose. Held, no error, and that it would have 
been proper to refuse to allow any sum whatever for that pur- 
pose.? The guardian of a spendthrift will be held responsible 
for all losses which arise in consequence of investments made by 
him which appear to have been made without the exercise of 
reasonable care and prudence on his part. And he will also be 
liable for all losses which arise in consequence of his disregard 
of the terms of his license to sell the real estate of his ward, 
both in respect to the manner of making the sale and the dis- 
position of the proceeds, and his ward’s assenting to his pro- 
ceedings will not exonerate him from this responsibility.® 

The effect of the adjudication is to deprive the ward of all 
custody and control of his property and of all power to contract 
with reference to it. And it is competent for the statute to 
make the decree of disability relate back to the time of the com- 
mencement of the proceedings.‘ And thereafter a deed of his 
property made by the ward is absolutely void, although executed 
in a sober and lucid interval and assented to by the guardian.’ 
A spendthrift under guardianship cannot pass title to a promis- 
sory note by his indorsement of it, and if the indorsee receives 


1In re Hause, 32 Minn. 155; s. c. 4 Chandler v. Simmons, 97 Mass. 
19 N. W. Rep. 973. 508; s.c. 93 Am. Dec. 117. 

2 Stephens v. Marshall, 23 Hun, 641. 5 Pinkston v. Semple (Ala.), 9 

8 Harding v. Larned, 4 Allen, 426. South. Rep. 329. 
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the money on a note so transferred, an action for money had and 
received may be maintained against him by the guardian in the 
name of the ward.' Nor can a person thus circumstanced even 
make an acknowledgment which will take his debt out of the 
statute of limitations; but his guardian may bind the ward’s 
estate by such an acknowledgment.? And the ratification by an 
adult, by a sealed instrument, of a conveyance of land made by 
him while a minor, is a contract which is void if proceedings have 
been duly commenced against him as a spendthrift.? It is even 
held that a person under this kind of guardianship cannot main- 
tain an action in his own name alone for an assault and battery 
committed upon him by his guardian. The remedy is to have 
the guardian removed, and after that the spendthrift, or his new 
guardian, may bring the suit. The immunity of the ward also 
extends so far that he cannot lawfully be arrested on execu- 
tion in an action of contract against him, under the charge 
that he has property, not exempt from being taken on execution, 
which he does not intend to apply to the payment of the plaint- 
iff’s claim, and he may obtain his discharge from the arrest on 
habeas corpus.’ But it is just and reasonable that the law should 
receive such a construction as will still allow the interdicted spend- 
thrift to provide himself with the necessaries of existence if his 
guardian does not adequately care for him in this regard. Ac- 
cordingly it is held that the statute, in so far as it avoids the 
subsequent contracts of the spendthrift, is not intended to 
render void implied contracts for necessaries, even if. it is not 
so expressed. And it has been ruled that, as such a person has 
the right to resist the appointment of a guardian over him, 
money furnished to him and aid rendered to him in making a 
proper defense against such appointment, in a case where there 
is apparently areasonable doubt whether a guardian ought to be 
assigned, may be regarded as a necessary expenditure, for which 
an action or a set-off may be sustained upon an implied promise.* 


1 McCrillis v. Bartlett, 8 N. H. 569; 508; s. c. 93 Am. Dec. 117; Manson v. 
Lynch v. Dodge, 130 Mass. 458. The Felton, 13 Pick. 206. 


latter case probably overrules Smith 8 Chandler v. Simmons, supra. 
v. Spooner, 3 Pick. 229. * Mason v. Mason, 19 Pick. 506. 
2 Chandler v. Simmons, 97 Mass. * Blake’s Case, 106 Mass. 501. 
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But whether or not articles of household furniture, contracted 
for by a spendthrift under guardianship, are necessaries, is a 
question of fact, depending on the circumstances of the particu- 
lar case! But in general, the appointment of a guardian toa 
spendthrift, after the latter’s purchase of goods, but befare 
their delivery, does not affect his liability for the price.? In 
_ Alabama, as we have said above, the system differs considerably 
from the typical statute of the New England and Western States. 
The proceeding is by bill in chancery, and the bill must specify 
the estate which it is sought to protect from the improvidence 
of the defendant. Consequently it is held that the inebriate is 
not deprived by the decree of the control of that part of his 
estate which is not specified in the bill, and further that the 
decree does not deprive him of the power to contract, although 
his debts thereafter contracted cannot be charged on the estate 
affected by the decree.’ 

But whatever the ward could lawfully have done if he were 
not under the disability in question, and what he is now deprived 
of the legal power to do, that the guardian may do in his stead 
and behalf. For example, if a mortgagee enters for condition 
broken, and is subsequently put under guardianship as a spend- 
thrift, his guardian is authorized to restore the possession of the 
land to the mortgagor and thereby to prevent a foreclosure.‘ 
So again, a guardian of a spendthrift, by virtue of his office, has 
authority to sell standing trees from the land of his ward, and 
may receive the money in ‘satisfaction for the timber or take 
notes for the price agreed on.® But it is said that if the guard- 
ian signs a promissory note for the ward, affixing to his name the 
designation of his office, as ‘* A. B., Guardian,”’ he is neverthe- 
less liable personally. But if the guardian of a spendthrift, 
having assets, refuses to pay a debt due from the ward, the 
creditor must find his appropriate remedy by an action on the 
guardianship bond.’ 


1 Leonard v. Stott, 108 Mass. 46. 5 Thompson v. Boardman, 1 Vt. 
2 Myer v. Tighe, 151 Mass. 354; 8.c. 367. 
24 .N. E. Rep. 49. 6 1 Parsons on Notes and Bills, 89. 
8 Jones v. Semple (Ala.), 8 South. 7 Pendexter v. Cole (N. H.), 22 
Rep. 557. Atl. Rep. 560. 


4 Botham rv. McIntier, 19 Pick. 346. 
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In conclusion, a few words should be added as to what may 
be termed the international relations of persons affected with 
this disability. It does not appear that our own courts have yet 
been called upon to determine the question of the liability of a 
spendthrift for debts contracted by him in foreign states or 
countries. The justice of the case, however, is very plain. It 
is true, the decree adjudging a person to be amenable to the law 
against spendthrifts may be regarded as in a sense a decree in 
vem. But it is such only in a qualified and limited sense. It is 
properly speaking only quasi in rem, and does not belong to 
that class of decrees which are properly binding on the whole 
world. Hence it follows that merchants and others, residing in 
foreign parts, cannot rightly be charged with constructive notice 
of the status of such a person. And as it must frequently hap- 
pen that a prodigal, permitted to go at large without the pres- 
ence of his guardian or other attendants, will exhibit none of 
the outward indicia of his character or habits, it is consonant 
neither with reason nor fair dealing that he should be allowed to 
speculate upon the confidence of those with whom he may traffic, 
and afterwards be allowed to repudiate the debts contracted in 
apparent good faith, and for value received. We learn from the 
researches of Dr. Wharton that modern European jurists almost 
unanimously agree that the disability of an interdicted spend- 
thrift is not locally restricted, but adheres to the person wherever 
he may go and however far from the forum of his interdiction 
his travels may carry him. But this learned author adds, and 
with great justice, «* A spendthrift, though under interdiction at 
his domicil, may be a very plausible person, and may carry 
with him on his travels means to deceive the most cautious. If 
the law of his domicil permits him to travel without an attend- 
ant to notify strangers of his irresponsibility, it is not right that 
that law should be his defense in suits against him by persons 
on whom he has imposed.’ ! 


. H. Buack. 
WASHINGTON, D. C. 


1 Wharton Conflict of Laws, § 122. 
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NOTES. - 


Germs FROM OUR CoRRESPONDENTS. — ‘‘ 1 am as busy as a snake 
doctor.’? H. C. McDougal, Kansas City, Mo. - - - ‘* Will you 
please give your views on the following case: the facts are these [here 
follows a long statement of facts, but no fee inclosed] A. B., C. D., 
E. F., G. H., I. J.,’’ ete., ete., from everywhere. 


SERVICE OUT OF THE JURISDICTION. — Our professional brethren in 
Scotland are very much stirred up over one of the rules of the Supreme 
Court of England lately laid before Parliament, and especially order 
XI of those rules, applicable to service out of the jurisdiction. It is 
characterized as one of the ‘‘ apparently incessant attempts of England 
to obtain jurisdiction over Scotchmen,”’ and as ‘‘ a serious and uncalled 
for invasion of the jurisdiction of the Scotch courts.’’ 


P. L.— What do these initials mean when cited in a Pennsylvania 
case with reference toa Pennsylvania statute? Do they mean Purdon’s 
Laws, or Pamphlet Laws, or something else? Why don’t the Pennsyl- 
vania judges and lawyers cite their statutes so that foreigners can 
understand what they mean? But perhaps they are under no duty to 
foreigners so to express themselves, in their judicial opinions and 
arguments, that foreigners can understand them. 


EXCEPTIONS BY THE COMMONWEALTH IN CruminaL Cases. — Upon this 
subject the Attorney-General, having reference to the same case, says: 
‘¢The experience of this case has led to the suggestion that it may 
become expedient to provide for a right of exception by the Common- 
wealth in criminal cases. Ithas been doubted whether this can be done 
consistently with the rule that a person shall not be twice put in jeopardy 
for the same offense. But there is no such prohibition in our constitu- 
tion, and the provision of the constitution of the United States to this 
effect does not apply to the States. I am not yet convinced, however, 
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of the necessity of so important and radical a change in our criminal 
procedure, especially as I doubt if it would prove to be of practical 
value ; though there is some reason to believe that the criminal law may 
be warped out of the right line by the marked and perhaps natural 
inclination to rule doubtful points in a capital trial, however important, 
in favor of the accused.”’ 


REMINISCENCES OF Mr. Justice Fretp. — We learn from some of our 
exchanges that Mr. Justice Field has published for private circulation 
a volume of 480 pages of ‘‘ Personal Reminiscences.’’ It is a matter 
of regret that a work which must possess such unique interest has not 
been published for general circulation. Mr. Justice Field went to San 
Francisco, in 1849, and has been, in a large sense, identified with the 
Pacific coast from that time to this. At the age of seventy-seven he 
retains a rare vigor. His opinions are still clear, vigorous and ener- 
getic, and they possess a commanding influence upon the jurisprudence 


of our country, especially upon questions arising under the Federal 
constitution. 


UnconstirutionaL Leeistation. — Mr. Pillsbury, Attorney-General 
of Massachusetts, in that part of his annual report referring to the 
decision of the Supreme Judicial Court holding unconstitutional the In- 
terchangeable Mileage Ticket statute, says: ‘‘ In this connection it is to 
be remarked that the number of decisions in this Commonwealth against 
the unconstitutionality of statutes is much greater in recent years than 
it formerly was. From a careful examination of the reported cases it 
appears that from the adoption of the constitution to the present time, 
the constitutionality of two hundred and forty-seven statutes has been 
considered by the full court, of which forty-one have been set aside. 
Down to 1860, out of sixty-two statutes drawn in question, ten were 
held unconstitutional ; from 1860 to 1870, out of forty questioned, four 
were held unconstitutional ; from 1870 to 1880, out of sixty-three ques- 
tioned, thirteen were held unconstitutional; from 1880 to 1890, out of 
thirty-five questioned, eight were held unconstitutional, and from 1890 
to the present time, out of twenty questioned, six were held unconsti- 
tutional. The proportion of statutes set aside to the whole number 
drawn in question was, prior to 1860, less than one in six; from 1860 
to 1870, one in ten; from 1870 to 1880, a little more than one in five; 
from 1880 to 1890 a little less than one in four; and since 1890, a 
little less than one in three. Within the last four years more statutes 
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have been declared unconstitutional than in the first seventy years 
under the constitution. 

‘* While this statement does not conclusively prove alien a ten- 
dency so unmistakable can hardly be accounted for on any theory of 
chances. It indicates an increasing liability of the legislature to ex- 
ceed its constitutional power, or a growing disposition of the court to 
restrain its exercise. The legislature cannot be unmindful of its own 
responsibility to guard against unconstitutional enactments; a respon- 
sibility which cannot be devolved upon the judiciary and ought not to 
be shared with it. On the other hand, an eminent judge long ago said, 
foreseeing the absolute importance of preserving the right equipoise 
of power between the different departments of the government, ‘ The 
interference of the judiciary with legislative acts, if frequent or on 
dubious grounds, might occasion so great a jealousy of this power and 
so general a prejudice against it as to lead to measures ending in the 
total overthrow of the independence of the judges, and so of the best 
preservative of the constitution. The validity of a law ought not, then, 
to be questioned unless it is so obviously repugnant to the constitution 
that when pointed out by the judges, all men of sense and reflection in 
the community may perceive the repugnancy. By such a cautious ex- 
ercise of this judicial check, no jealousy of it will be excited, the 
public confidence in it will be promoted, and its salutary effects be 
justly and fully appreciated.’ ’’ 

Our own observation upon this matter leads us to say that we think 
the greater number of adjudications in recent years against the con- 
stitutionality of statutes is due to the fact that there has recently been 
much more legislation than ever before upon novel subjects. There 
seems to be a disposition in recent times not only to try to cure all 
public ills by legislation but also by legislation to experiment for the 
public good in many ways never before attempted. In enacting stat- 
utes in regard to the constitutionality of which there may be a question, 
we think legislatures are now more than ever before inclined to leave 
the question of constitutionality to be determined by the courts rather 
than to investigate, discuss and determine this question for themselves. 


Pusiic Discussion or Cases Penpinc 1x Court. — The Attorney- 
General of Massachusetts, Albert E. Pillsbury, Esq., in his annual 
report recently published, commenting upon the Borden case, said: 
‘‘This case attracted the public attention to a degree unprecedented 
for many years, and was the subject of extended and heated discussion 
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and comment, much of which was in the last degree ill-informed, intem- 
perate and calculated to prejudice both the Commonwealth and the 
accused. ‘There are indications that the public discussion of the matter, 
and the resulting popular excitement, affected the conduct as well as the 
result of the trial. The history of the case furnishes abundant evidence 
that reckless and undiscriminating comment publicly made on the mer- 
its of a pending judicial proceeding, of which the whole truth is rarely 
if ever known to the public, affects the integrity of the judicial system 
and is inconsistent with the proper administration of the laws. It will 
serve to awaken the attention of the courts, in whose hands is the only 
practicable remedy, to the necessity of protecting themselves so far as 
possible against exterior influences calculated to pervert the course of 
justice, which are as likely to be invoked in behalf of the guilty as of 
the innocent, and which, if they protect a victim of mistaken accusation 
to-day, may destroy another to-morrow.”’ 


Vireinia State Bar Association. — The report of the fifth annual 
meeting of this association held at White Sulpher Springs, August 1, 2 
and 3, 1395, is at hand. This is a vigorous and active association whiclr 
began with a roll of eighty-eight members at a preliminary convention 
in 1888, and now has four hundred and thirty-one members. It is now 
recognized by all who follow the doings of the bar associations of the 
several States, as one of the leaders among them in the efficiency and 
value of the work done. It is evident from the reports of the commit- 
tees, and the full and earnest discussion of the reports, that this asso- 
ciation exists for a purpose and is fulfilling that purpose. A special 
committee on law reform reported bills for a new or more perfect system 
of legal procedure and these were ably discussed through several ses- 
sions of the meeting. The following from the remarks of R. T. Barton, 
Esq., the president of the association and the author of the committee’s 
report, is of interest: ‘‘ The modern demand for reform is set forth in 
the English code, in the Connecticut code, and in the Massachusetts 
code. I found the New York code full of dangerous pitfalls. That 
State did not adopt a new code, but grafted on some portions of the 
code, prepared by Mr. Field to the old method. The new wine has 
burst the old bottles. The code of David Dudley Field was never 
adopted in New York as a whole, but extracts from it have been sewed 
on the old code, and the New York code is an example to be avoided. 
The codes we examined were the Massachusetts code, the Connecticut 
code, and the English.’’ 


’ 
e 
n 
d 
st 
n, 
on 
in 
X- 
he 
be 
ink 
on- 
pen 
ere 
all 
the 
tat- 
ion, 
ave 
ther 
ves. 
ney- 
nual 
aid : 
nted 
ssion 


248 ' 28 AMERICAN LAW REVIEW. 


G. D. Letcher, of Lexington: ‘‘ Suppose you cite to the association 
the practical workings of some of these systems you have referred 
to.”’ 

Mr. Barton: ‘There is no objection to them in practice. I never 
heard a single voice raised in objection to the Connecticut mode of pro- 
cedure. Of all, I think the Massachusetts system the best and this 
proposed system of ours is based on the Massachusetts system.’’ 

Hon. J. Randolph Tucker said: ‘‘ The world is moving ; jurisprudence 
is changing; forms of procedure are changing. When this question 
came up I feared greatly that we were going with New York, that we 
were moving in this direction, because there was, as I supposed, a very 
radical tendency; but when I saw the bench and bar of the mother 
country; when I thought of the illustrious men who are on that 
bench to-day; when I saw they had consolidated the jurisprudence of 
law and equity, I said: ‘ Why should we think that we cannot go as far 
as the English bench and bar have gone in the matter of procedure?’ 
I became satisfied that we should take some steps in this matter upon 
review of the proceedings in England on this subject, as well as those 
in Massachusetts; the movement in Connecticut, as well as the move- 
ment in New York, which has never come to anything, because David 
Dudley Field’s programme has not been adopted in that State, and it 
has just been left to the legislature with nobody to give direction to 
their action; and, therefore, on this subject I do not desire to follow 
New York. But I have a desire to follow what is good in New England 
and in Massachusetts, and in the other States. ‘Therefore I announced 
a year ago that a renaissance, which I felt with it, had come through 
Old Virginia to move along with the march of jurisprudence in these 
other States and in the mother country.”’ 

The report of the committee was amended and adopted, and a com- 
mittee appointed to urge upon the ‘ae Assembly the enactment of 
the bills proposed. 

The Punishment of Crime was the subject of the interesting address 
of the president of the association, Robert T. Barton, Esq. ‘‘ I have 
it in mind,’’ he said, ‘‘ to review to some extent the origin and history 
of the criminal law ; to regard its growth and fluctuations through alter- 
ing degrees of leniency and severity; to mark its progress and retro- 
gradations, as it was one time moved by wisdom and experience, and 
again fell under the insane control of superstition and its companion 
force; to consider the gradual effect which the birth and growth of 
sentiments of humanity among men had upon its condition and history ; 
and at last to inquire how far the ultimate and natural reaction against 
tyranny and extreme severity in the administration of the criminal law 
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may not have led us away from the prime origin and necessity for such 
a system, which was that guilty men might be so certainly and speedily 
punished as that good government may be preserved in the land, and 
the innocent live in peace and free from fear.’’ 

He speaks of the great number of murders and the small number of 
convictions for murder. He quotes from the Chicago Tribune, the 
statement that in the ten years ending December 21, 1891, there were 
518 legal executions and 426 lynchings in the northern States, and 
726 legal executions and 1,150 lynchings in the southern States. He 
accounts for the large disproportion of lynchings in the southern States 
in the forced co-dwelling there of two races, and continues: ‘ But 
justify ourselves as we may, after all lynching is murder in some degree, 
and every tolerated instance of it in any community is a lapse to that 
exent into barbarism. It must be stopped at all hazards if we will pre- 
serve the reign of law inthiscountry. I do not believe it can be stopped 
by ‘the strong arm,’ for the irresistible impulses which move men 
(often good men) to such a deed would break ‘ the strong arm.’ He 
however, who thinks that nothing can be done by the law has no con- 
fidence in the existence of an enlightened and undemagogued public 
opinion, and has lost faith in the power of the people to govern them- 
selves. I have an abiding confidence in the ultimate conservatism and 
law-abiding spirit of the American people, and all that they need is 
guides to point and lead the way. 

‘¢ An able speaker and wise man, one year ago, in an address to this 
association, pointed out the reasons for these frequent failures of jus- 
tice. He found them in inordinate delays not essential to justice; in 
continuances on insufficient excuses ; frequently in dishonest jurors; in 
slight and insufficient verdicts, caused by personal influence or mawkish 
sentiment, and to these I add new trials too lightly granted ; reversals 
on technical and strained grounds; and in the too often unrestrained 
demagogy of counsel. Now, let me add one more to this list, which I 
deem a most important addition. I mean the substantially free right 
of writ of error to the convicted and its absolute denial to the 
people * * * Instead of punishing our criminals we often pet and 
cajole them. If we hang them we make heroes of them and waft them 
to heaven with the tear and the triumph of the martyr. We let foolish 
women visit them in prison and weep over them and garland them with 
flowers, and sentimental men crowd the lobbies of the governor to pray 
his pardon for the guilty if there be a shade less in his guilt than was 
true of some atrocious predecessor. Thus we turn the blade of the 
law even when it is drawn for punishment, and the salutary work of the 
prosecutor goes for nothing. It is in our power to furnish a remedy 
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for all this. Punishment for crime should not be too severe, but it 
should be swift, certain, inexorable and unrelenting, and for certain 
offenses the time which should elapse between the commission of the 
offense and its expiation on the scaffold should be so short that the 
lyncher will learn to look always to the law as the sure and just punisher 
of the guilty as they should ever find in it the certain protector of the 
innocent.’’ 

Extrinsic Evidence in Respect to Written Instruments was the title of 
a very scholarly paper read by Charles A. Graves, Esq. 

He considers the subject chiefly with reference to wills. His dis- 
course is so connected from beginning to end that it is difficult to find 
any passage short enough to quote that would give the reader any 
adequate idea of his paper and therefore we leave it with our commend- 
ation of its learning and ability. 

Duty of the Legal Professionin Regard to Needed Changes in Legisla- 
tion was a paper by J. Allen Watts, Esq. He considers the reforms 
needed in Virginia with reference particularly to the creation and regu- 
lation of corporations; the system of jury trials; interest and usury; 
the system of taxation; and the collection laws. We quote a few 
short passages: ‘‘ These examples of needed change are not intended 
to be exhaustive, nor am I egotist enough to assume that the remedies 
suggested are the best. My object will be accomplished if I awaken 
your minds to the fact that there is a duty and the duty is 
yours. * * * There are said to be now at least 6,000 volumes 
of law reports, averaging 700 pages each making 4,200,000 pages of 
decisions. Reading 50 pages a day, 230 years would be consumed in 
reading the decisions to date. Sixteen thousand cases are being 
decided each year, so that when the first 230 years of reading have 
been completed, there would be another equally large accumula- 
tion. * * * There has never been a period in the world’s his- 
tory when legislation in behalf of certainty was more needed. The 
business of a great mercantile people is dependent in large measure for 
its prosperity upon protection of the law — upon the law being plain and 
uniform — upon their being able to contract with reference to laws under- 
stood by both parties. The Emperor Caligula has received and justly 
received, the censure of mankind for requiring the Roman people to 
obey laws written in such small characters and placed so high upon» 
pillars that they were illegible. We, in the latter part of this nineteenth 
century, are as uncertain and ignorant of the law in many of its depart- 
ments as were the Roman people under Caligula.’’ 

The Inevitable Re-adjustment of Law was the subject of an interesting 
paper by Alfred P. Thom, Esq. The re-adjustment he refers to is one 
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rendered necessary as he thinks by the fifteenth amendment of the 
constitution of the United States. 

This amendment declares that the right of citizens to vote shall not 
be denied or abridged by the United States or by any State on account 
of race, color or previous condition of servitude. 

He accepts and approves the thirteenth amendment which prohibits 
slavery and involuntary servitude, except as a punishment for crime, 
and also the fourteenth amendment which creates a citizenship of the 
United States separate and distinct from the citizenship of a State, and 
prohibits the State from making or enforcing any law abridging the 
privileges of citizens of the United States, from depriving any person of 
life, limb or property without due process of law or from denying any 
person the equal protection of the law; and provides for the apportion- 
ment of representatives among the several States according to popula- 
tion and that the representation of any State shall be reduced in 
proportion to the number of male inhabitants of legal age and citizens 
of the United States denied the right of suffrage. 

He says: ‘‘ In war the secession idea perished and the natioual idea 
was firmly established as the true theory of our government at least for 
the future.” * * * ‘* The thirteenth amendment has the undivided 
support of are-united people ; the fourteenth is recognized as the logical 
and necessary outcome of our changed conditions and is accepted as 
sound in principle and beyond the reach of successful disputation ; but 
the fifteenth amendment is even now challenged from influential 
quarters and will in time receive a patriotic and statemanlike re- 
examination.’’ 

He examines at some length the decisions of the Supreme Court upon 
constitutional questions and says: ‘‘ The picture presented by these 
decisions is that of an indissoluble union of indestructible States, of a 
strong Federal government, robust in all its powers, confined by no 
narrow or technical construction, adequate to all national purposes and 
competent to all national emergencies ; and of State governments, secure 
in all their reserved powers, protected against Federal oppression or 
usurpation, and safe in the enjoyment of an independent and dignified 
though limited, sovereignty. It is beyond dispute that the national idea 
has been impressed upon our system with a steady and an unflinching 
hand. But this was the inevitable resultant from the concurring forces 
of successful war and developing civilization. It was in fact, an easy 
extension and development of the principles announced by the great 
expounder of the constitution himself.’’ 

He says that our most pressing danger is that we do not value our 
citizenship, that we should establish and cherish a distinctive American 
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citizenship; that immigration must be limited and naturalization 
guarded, by suitable restrictive regulations. 

Returning to the fifteenth amendment he says: ‘‘ This amendment 
has now been tried for about a quarter of a century. The result has 
been disastrous in the extreme. One section of this country, compris- 
ing all of the southern States — being the section which suffered most 
from the ravages and results of war — has been doomed to an unending 
struggle with a dangerous and overwhelming social problem. * * * 
Nor is this all. The purity of the ballot is the safeguard of republican 
institutions. When this is corrupted the fountain is poisoned at its 
source. But in many of the States the necessity to insure control in 
the hands of the white race has caused offenses against the ballot to be 
condoned if not approved. Every repetition of this offense weakens 
the moral sense of the people and is a blow at the safety of our institu- 
tions. I have spoken of the necessity of insuring the control of the 
white man. In this there is no exaggeration. Waiving for the moment 
all considerations of race superiority, we cannot close our eyes to the 
fact that there are race antagonisms. * * * It is right that 
slavery should be abolished from the earth. It is right that the power and 
honor of the nation should be pledged to the protection of the liberated 
slave in every right of person and of property. * * * But the 
fifteenth amendment is founded upon a false principle. It is based 
upon the theory that all races and colors can participate harmoniously 
in the duties and privileges of a common citizenship and denies the 
superiority of the Caucasian race. A false principle may prevail for a 
time, but it can never ultimately triumph. In this instance, it has 
introduced a cause of never-ending irritation among our people. Its 
adoption has been a wrong not only to the south but to the whole 
Union, for no member and no section of this body politic can suffer 
without the effect extending to the whole.”’ 


Tue Atapama Stare Bar Association held its sixteenth annual 
meeting in July last, and the printed report of its proceedings now at 
hand contains many things of interest. This association was organized 
and held its first meeting in 1879, having then thirty members. It now — 
has two hundred and fifty, and bears upon its roll the name of nearly 
every lawyer of prominence in the State. The president of the asso- 
ciation, A. C. Hargrove, Esq., in his address upon Noteworthy Changes 
in the Statute Laws, incidentally speaks of the work of the organization 
saying: ‘*The success of our association has not been all that its 
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organizers and friends had hoped ; but who of those who have watched 
its history, and its struggles, and its fruits, can doubt but that it has 
been a means of advancing our profession in the practice of higher 
virtues, improving our laws, and speeding our State in its advancing 
civilization.’’ 

The Case Lawyer was commended in a paper by J. J. Willett, Esq., 
who also advocated one forum and one form of action for all cases. 

The Common Law System of Pleading was advocated in a paper by 
S. H. Dent, Jr., Esq., who said that this system ‘‘ when properly under- 
stood and carried into effect by the courts is the best system ever yet 
devised for administering justice intelligently, speedily and certainly.’’ 
In the discussion which followed the reading of the paper Chief Justice 
Stone of the Supreme Court of Alabama, advocated very forcibly two 
systems of procedure to be administered by one tribunal, saying: ‘* My 
observation and experience have been, that more injustice is done, more 
wrong inflicted, through the fact that we have attempted to hold sepa- 
rate the two systems, the common law and the equity systems, than from 
any other source whatever. Now human rights are human rights any- 
where and everywhere. The methods and means of administering those 
rights or securing the enjoyment of those rights is the great problem of 
law and law-makers that they have had to encounter from time immemo- 
rial, and will have to encounter through timetocome. * * * Icare 
nothing for technicality. We want a clear statement of what the com- 
plainant relies upon in the maintenance of his rights, and they should be 
stated by him, clearly, distinctly and succinctly. Then let the defenses 
to that claim be also stated clearly and distinctly. * * * Then let 
the case be decided by the presiding judge, and the jury, if necessary, 
when called into requisition, upon the true merits of the question 
raised. If it be equitable, let him sit as a chancellor; if common law, 
let him sit as a common law judge; if partly equitable and partly 
common law let him dispose of the equitable question as a chancellor 
and of the common law question as a judge, with the jury to aid him 
if need be.’’ 

The Rule Reguiring Unanimity Verdicts in Civil Cases was the 
chief topic of the Annual Address by Judge Sterling B. Toney of Ken- 
tucky. He said: ‘‘ That the requirement of unanimity on the part of 
the twelve jurors — the whole panel—to a verdict in civil cases, is a 
mischief in the administration of the law, injurious alike to the interests 
of public and private justice, is a proposition which I believe every 
thoughtful lawyer in the hearing of my voice must acknowledge. If it 
can be shown that this requirement is a belated relic of a forgotten, 
bygone barbaric form of trial when jurors were required to be wit- 
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nesses, and not as they are now, impartial judges of the fact; that its 
irrational retention in our system of jury-trial, is the prolific cause of 
mistrials, of the laws delay, and of unnecessary expense to litigants and 
to the State; that it is not founded in reason, that it often amounts to 
a denial of justice rather than to a speedy judicial determination, of 
disputed rights between citizens, why I ask should we be so wedded to 
our idols as to refuse to remove the evil? * * * 

‘*It is interesting to note the reason why twelve jurors were originally 
required to constitute the panel. Lord Somers explains that it was by 
analogy to the twelve prophets who foretold the truth, to the twelve 
apostles who preached the truth, to the twelve discoverers sent into 
Canaan to report the truth, to the twelve stones before which the heay- 
enly Hiarusalem was built, and to the twelve judges anciently appointed 
to determine matters of law. * * * 

‘* By the law of the Saxon Etheldred, if two-thirds of the Thanes that 
formed the inquest agreed, the remaining one-third who dissented were 
fined. The maxim of the law was, ‘Let doom stand where Thanes 
are of one voice; if they disagree let that stand which eight of them 
say. And let those who are out-voted pay each of them six half 
* 

‘*In his message to the legislature, Governor Carpenter of Iowa 
refers to the requirement of unanimity verdicts in civil causes as ‘ an 
antique absurdity which has too long fettered the administration of 
justice.’ In the constitutions of Texas and Colorado, the unanimity 
requirement in civil cases is abolished and a verdict by three-fourths, 
nine of the twelve jurors, is allowed, in civil trials, to be returned and 
recorded. The legislature of Connecticut abolished the unanimity 
requirement by authorizing a verdict by nine of the twelve to be 
recorded in civil cases as the verdict of the jury. The lower house of 
the legislature of New Jersey passed a similar bill which was lost in the 
Senate. The learned Lord Campbell urged the repeal of the unanimity 
requirement in civil trials, as a logical deformity and gross obstruction 
to the due administration of justice. By express provision of the 
present constitution of Kentucky, the legislature is authorized to pass 
an act allowing nine out of the twelve jurors to render the verdict in 
civil actions ; and the present legislature of that State has just passed © 
an act requiring twelve on the panel, but with only nine necessary to a 
verdict in civil actions.’’ 

Statutory Changes in Commercial Law was the subject of a paper by 
John C. Eyster, Esq. 

The Influence of Rome upon the Common Law of England was shown 
in a paper by Edward DeGraffenreid, Esq. 


NOTES. 255 


Reports of Several Committees were presented. That of the Com- 
mittee on Legal Education and Admission to the Bar presented the 
form of an act embodying the princ ples of an act recently passed in 
New York providing for the appointment by the Supreme Court of 
a commission of three attorneys to sit at such terms and places as the 
court may direct for the purpose of examining orally and in writing all 
applicants for admission to the bar. The expense of the commission 
is to be paid by the State; and every person applying for examination 
is required to pay such fee as may be fixed by the Supreme Court to 
cover the cost of such examination. 

The Committee on Legislative Enactment reported the fate of several 
bills recommended by the Association and presented to the last 
legislature. 

The Bar Association Report closes with an account of the proceed- 
ings on the fiftieth anniversary of elevation to the bench of Chief 
Justice George W. Stone, of the Supreme Court of the State. 


Reports anp Text-Booxs.— The Virginia State Bar Association has 
a committee on Library and Legal Literature. This committee in its 
last report has something to say about reports and text-books which we 
quote partly because we appreciate and approve what is said about Mr. 
Buswell’s treatise recently published. 

The committee say: ‘‘ The usual deluge of reports shows no sign of 
abatement. St. Paul still dispenses its drab and purple pestilences 
while ten Federal appellate courts, about sixty district judges and 
twenty circuit judges, and fifty State and territorial courts conspire to 
swell the volume which threatens to engulf us. A publishing house 
lately boasted of having sent out an entire car-load of law books, whilst 
the profession stood aghast at the thought. If this state of affairs 
continues, what shall we do? 

‘¢ Passing from reports, the crop of text-books is also as abundant as 
usual. But the modern text-book is a misnomer, for it has ceased to 
be written. Treatises have degenerated into mere digests, and the 
best recommendation which their publishers think they can give them 
is to state in their circulars the many thousand cases which the text- 
books cite. The searcher after knowledge is doomed to many disap- 
pointments when he looks between their covers. Having first decided 
upon the heading of the index least likely to contain the subject on 
which he is seeking light, and found it there, he turns to the text, 
and is rewarded by finding the law stated just as the exigencies of his 
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case demand. But his joy is short-lived, for he reads a few lineg 
further and finds a ‘however,’ followed by a statement that many 
respectable courts have held the other way; or he makes a peculiarly 
apposite quotation from the text only to find that it is torn to pieces by 
an nconsistent foot-note. 

‘*We may well be thankful when text-books cease to be digests and 
become treatises, citing a few leading cases, instead of a mass of con- 
tradictory decisions. Such books will not need a new edition every 
year or two. ‘They will lead the courts instead of following them. 
There is some ground for hope that the reaction in favor of the treatise 
as against the digest is already commencing. Mr. Buswell, in his 
recent admirable work on ‘‘ Personal Injuries,’’ has set a good example 
in producing a treatise which, while it may not always command our 
assent, still impresses us with its force.’’ 


Tue Execution or Vaittant. — The prompt trial, conviction and ex- 
ecution of the anarchist Vaillant, who threw the bomb into the French 
Chamber of Deputies, wounding a number of people, is a credit to the 
administration of justice in that country, and by comparison, it reflects 
disgrace upon judicial administration in this country. The outrage 
took place in full public view, and of course there was no question what- 
ever as to the guilt of the offender. If a similar outrage had taken 
place in this country, the offender would not have been brought to trial 
within six months; the trial would have consisted in a procedure which 
might properly be characterized as a prolonged farce; it would have 
taken several days to get a jury composed of men who had not formed 
or expressed an opinion upon the guilt of the accused; he would have 
been defended by lawyers who would have taken exception to the regu- 
larity of the procedure at every possible point, and who would have ex- 
erted the ingenuity of a profession, the minds of whose members are 
sharpened but not enlarged by its practice, in diverting the mind of the 
court and the jury from the main question of guilt or innocence, to tech- 
nical questions of procedure. After the rendition of the verdict, which 
under our law could not be death because in the providence of God or . 
because of mere accident, no one was actually killed, — only 24 were 
wounded, though the intent was to kill,— there would have been a 
motion for a new trial, and time would have been asked to prepare 
arguments and printed briefs upon it, and the court would have taken 
it under a long advisement, and it would probably have been over- 
ruled at a point of time about six months after the commence- 
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ment of the trial. Then there would have been an appeal to the 
Supreme Court, which in most of our American jurisdictions is 
a matter of absolute right in criminal cases. The cause would have 
remained docketed in the Supreme Court for an unknown length of time, 
not less than six months nor more than four years, — before being heard 
and decided ; and when decided the chances would be about three to one 
that the decision would be reversed on account of some irregularity of 
procedure, the reviewing court paying no attention whatever to the 
main question of guilt or innocence, and entirely ignoring the inquiry 
whether the verdict had reached the real law and justice of the case. 
A second trial would have taken place and probably a second convic- 
tion, which, after the same process, would be affirmed in the Supreme 
Court. The prisoner would then be incarcerated at hard labor in the 
penitentiary, only to be pardoned by some gubernatorial crank, as the 
Chicago anarchists who escaped hanging were pardoned by Governor 
Altgeld of Illinois. Under our jurisprudence, the mouth of the pris- 
oner would have been sealed; he would not have been subjected to an 
inquisitorial examination; the trial would have proceeded against him 
without developing any knowledge as to who he really was or what his 
antecedents were ; his defense would have been insanity, and the atro- 
cious nature of his crime would have been deemed evidence to substan- 
tiate the defense. On the contrary, under the French law the rascal 
was subjected at once to an inquisitorial examination. It resulted in 
showing who he was and what he had been; that he was a member of 
the criminal classes from away back, — the son of a communarde, and 
generally such a fellow as it is to the interest of society to get rid of 
as quickly as possible. The French criminal jurisprudence, both in its 
law and in its administration, results in protecting society. Of the 
homicides which take place in France, except by those who are clearly 
destitute of criminal responsibility, very few indeed escape punishment. 
On the contrary, over 6,000 homicides annually take place in the United 
States, of which less than 200 are punished with death at the hands of 
the law. Our criminal jurisprudence, like many of our other institu- 
tions, is weak, pusillanimous and contemptible. 


Tue American ConsuLar Reports. — We again direct the attention 
of our learned readers to the fact that the Bureau of Statistics, Depart- 
ment of State, is publishing a series of reports of our foreign consuls, 
which are of the greatest value. They not only relate to questions of 
trade, but also to questions of law, judicial administration and political 
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and social economics. At this time, when the attention of the country 
is being strongly directed to the propriety of an income tax, we have 
the report of our consul in Saxony, Mr. Monaghan, on the income tax 
law of that country, which is issued in the number for January 24th. In 
concluding his paper Mr. Monaghan thus enumerates the principal 
sources of the income tax of that country :— 


(1) Leased lands, houses (whether let for rent or used as one’s own dwell- 
ing), the working of one’s own farm or forest. 

(2) Interest on capital, rents, appanages, dividends from stocks, bonds, 
mining shares, etc.; inheritances, etc. 

(3) Salaries of all kinds, whether in office or business; also pensions, money 
paid for nursing, and money paid while waiting for a place. 

(4) Moneys made in commerce, trade, manufacturing, and farming on other 
farms than on one’s own. 

In short, money made in any legal way is taxed, and any attempt to avoid 
taxation or to deceive is always severely punished. It is permissible at law to 
compel a person found guilty of falsely declaring his income to pay ten times 
the amount assessed. Cases of this kind seldom come into court. 


Mr. Justice Brown on Copirication. — At the last annual meeting 
of the Michigan State Bar Association, Hon. W. H. H. Russell read a 
paper on ‘‘ The California System of Codes.’’! Mr. Russell had resided 
some two years in California, and had made the working of those codes 
a subject of careful study. It is scarcely necessary to recall to our 
readers the fact that California adopted not only the Field Codes of 
Procedure, civil and criminal, but that she also adopted the Field Civil 
Code, which has never been adopted in New York, the home of its 
origin. We intended either to publish in full the paper of Mr. Russell 
or to publish extracts from it, and it is not too late yet; for the question 
of codification is always a ‘* burning question,’’ and any sound views 
submitted to the profession on that subject are never stale. We add 
now, for the benefit of some learned correspondents who seem to have 
misunderstood our position on this question, that we are qualified friends 
of codification ; that we take the view that, with improved methods of leg- 
islation, many branches of the law might well be reduced to brief state- 
ment in the form of statutes, such as has been done in England in the 
Bills of Exchange act. But at the same time we do not believe that 
codification is going to be a cure-all for the uncertainties and delays of 
litigation, or that it is going to essentially change the processes by which 
justice is now administered. We can reduce those rules of law which 


1 Published 2 Mich. L. Jour. 279. 
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are settled to brief and accurate statements, but we cannot forecast their 
application in all cases. Where the law is still unsettled and conflicting, 
we can, in some cases at least, profitably undertake to settle it through 
legislation, and to reduce it, as settled, to brief statement. But with 
a code, the work of the judge will be very much what it now is in cases 
governed by statutes. It will be to interpret what the legislature has 
said, and to apply that interpretation to the facts before him, whereas, 
without the statute, it would be to interpret what his predecessors have 
said and to apply that interpretation to the facts before him. In either 
case, interpretation is a work of difficulty. Where there is a brief 
statute, it is a work of difficulty, because the legislature, by reason of 
the very brevity of the language which it has used, has not apprised the 
judge of the application which it would have him make of the statute 
in this or that supposed case; and a thousand cases will arise, under 
almost any statute, presenting what lawyers call ‘‘ close questions,’’ 
that is to say, difficult questions of interpretation. On the other hand, 
the office of the judge, where there is no statute, and who must hence 
interpret what his predecessors have held, is made laborious by the 
great number of reported decisions in which he finds their holdings 
expressed, — precedents raised, in most cases, upon facts more or less 
divergent from the facts in judgment before him. But in this case, 
although he must often read many books before he can come to a satis- 
factory conclusion as to what his interpretation of their holdings should 
be, and as to how he should apply them to the facts in judgment before 
him, — yet he has, in the full, and often luminous expositions of the 
reasons and principles of justice on which they proceed, an infinite 
advantage over the task which he has in hand, when interpreting and 
applying a short and dry statute. There is nothing new in codification, 
even with the Americans, and even outside of California, and outside of 
any and all of the code States. The constitution of the United States 
is a brief political code ; and yet how many and how great doubts, difli- 
culties, and diversities of opinion have arisen in its interpretation! We 
say again that codification, if it proceeds, slowly, carefully, and subject 
by subject, can aid somewhat in getting the law into a better form of 
statement ; in reducing the sources of the expressed law to fewer books, 
and enabling a lawyer to advise and a judge to decide with greater 
certainty. But beyond question, it will operate to retard those expan- 
sive movements in the law which take place under a flexible system of 
judge-made law ; but under a code when the law shall move on, as it 
should and must, to meet the advancing conditions of society, the judge 
will have to depart from the letter and gloss over the text, and to resort 
:o unfaithful and fictitious interpretations. Point could be given tothis 
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statement by referring to some of the interpretations which have already 
been put by the Supreme Court of the United States upon provisions of 
the Federal constitution ; and without searching for others we merely 
refer to two most absurd and unfaithful, yet possibly necessary inter- 
pretations, which have made the word “ citizen’’ in that instrument 
mean a corporation aggregate, and which have made the words ‘ high 
seas’’ include the fresh water lakes of North America, which are not 
even connected with the ocean, for the purposes of navigation, except 
by artificial water-ways. 

But the matter to which we wish particularly to call attention was 
the following letter received by Mr. Russell, from Mr. Justice Brown, 
of the Supreme Court of the United States. Mr. Justice Brown was 
trained, as is well known, in the practice of Michigan, which is one of 
the so-called ‘‘common law States,’’ and his present seat on the 
Supreme Bench of the United States gives him an opportunity, which 
ordinary lawyers and judges do not have, of judging of the relative 
merits of the systems of practice of the different States. It will be 
seen that the views expressed by him are very nearly our own:— 


My Dear Sirn—I have just read with great pleasure your paper upon the 
California system of codes, published in the July number of the Michigan Law 
Journal. It is really a most interesting resume of the question of codification, 
and is a strong argument in favor of codification in this country, which seems 
to have been quite successful in all the States where it has been adopted. I 
am by no means as much opposed to a code of civil procedure as most lawyers 
who have been engaged in the common law practice in Michigan, although 
there is a great deal to be said in favor of the present system as one to which 
the bar has become accustomed. My principal fear is that the adoption of a 
new code might necessitate the argument and decision of a very large number 
of questions of practice, which, under the present system, were long ago set- 
tled. While this might be a good thing for the profession it strikes me that it 
might bear somewhat oppressively upon litigants. I do not feel sure that plead- 
ings under the code are so much simplified as is claimed, or that second 
amended supplemental answers which we occasionally encounter on appeals 
from Texas, are really much worse than a sur-rebutter or sur-rejoinder at 
common law. 

However, do not understand me as having any serious objection to a code 
of civil procedure, whic doubtless has its advantages. Your article will at 
least serve to set the question in motion. 

Very truly yours, 
W. H. H. Russe, Esq. H. B. Brown. 


Tue Proper Way ror A Court To OvEeRRULE ITs Previous Decis- 
10ns.— There is a proper, and an improper way for an appellate court 
to express itself when it overrules its previous decisions. The proper 
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way is to say so in direct and clear language, as was done by that 
old man honest, Stone, J., of the Supreme Court of Alabama, in Ran- 
dolph v. Little, where, speaking for the court, he said: ‘‘In making 
this order, we supposed the court was controlled by the case of Webb 
y. Edwards,” from which this case cannot be distinguished. We dis- 
sent from and overrule the majority opinion in that case, and agree, in 
the main, with the views of Peck, C. J.’” The improper way is to de- 
cide the contrary of its previous decision, and then to endeavor to 
‘« distinguish ’’ it, or to steer around it, or slur it over in some way. It 
is to be regretted that the highest national court,— which is not infal- 
lible, its judges being men,—is. in the habit of proceeding in the 
latter way when it overrules its previous decisions, thus leaving the 
profession in a state of doubt and perplexity as to whether it has done 
so or not. 


Power or A CorPORATION TO Prerer Crepitors. — Since the pub- 
lication of an article on this subject in a former number of this 
Review,* two decisions have been contributed to the long list, keeping 
up the conflict as usual. The Supreme Court of Texas have denied the 
power, in the case of the Lyons-Thomas Hardware Co. v. Perry Stove 
Man. Co.,‘ and the decision of the Supreme Court of the United States in 
Hollins v. Brierfield &c. Co.,5 has been referred to as conceding it. 
But we do not see that any such question was involved in the case. In 
the Texas case above referred to, the opinion is written by Stayton, C.J., 
and he has rendered very important assistance in overthrowing the 
doctrine that a dying corporation can prefer its creditors, — that is to 
say, hand over all of its property to some and leave others with none, 
and without any hope of ever securing satisfaction of their debts. His 
discussion of the question, and his review of the applicatory judicial 
authorities, are ably done. It ought to be noted that the statute law of 
the greatest commercial State in the Union prohibits preferential assign- 
ments by domestic corporations. This statute is held to apply to 
domestic corporations only; and the courts of New York will recognize 
a general assignment by a foreign corporation for the benefit of its 
creditors without preferences.’ 


1 62 Ala. 398, 400. ® Laws in N. Y. 1890, ch. 464m. § 
2 46 Ala. 17. 48; Vanderpool v. Gorman, 35 N. E. 
3 27 Am. Law Rev. 846. Rep, 932, 
4248. W. Rep. 16. 7 Ibid. 


5 150 U. S. 371. 
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Tue Crimar Recorp ror 1893. — In our last number we expressed 
the opinion that more crime takes place in a single county in the United 
States, than in a kingdom in Europe.! That, of course, was a rough 
statement, — in fact a rough guess; but it was the guess of a man who 
had spent several summers in Europe and who had devoted some atten- 
tion to the criminal statistics of his own country. A learned corre- 
spondent living in a county where there was probably more crime 
committed last year than in two kingdoms of Norway and Sweden, 
professing to be interested in criminal anthropology, wrote to us for the 
statistics on which we based our assertion. We are unable to present 
the criminal statistics of Europe; but we are able to say that the 
Chicago Tribune, a journal whose compiled information is generally 
accurate, and which in a matter of this kind, is more liable to under- 
state than to overstate, compiled a criminal record for the year 1893, 
which shows that the number of murders were 6,615, a decrease of 
seventy-six since 1892, but an increase of 709 over 1891, and the alarm- 
ing increase of 2,525 over 1890. The causes which led to these murders 
are Classified as follows :— 


Quarrels 3,165 Highwaymen killed...... 175 
Liquor 713 ~=Insanity ........ 102 
456 Outrages....... 26 
By 350 Strikes...... 


Resisting 214 


In view of these statistics we perhaps ought to keep quiet about the 
follies of our neighbors, drop the subject of the extradition treaty with 
Russia, and that of Siberian prisons, and give a little attention to the 
weeding of our own garden. We ought perhaps to turn our attention 
to our system of criminal administration, devised in the Dark Ages 
when accused persons were not allowed the benefit of counsel, and per- 
petuated by shyster lawyers and narrow-minded judges. The people of 
our western States and territories ought especially to give attention to 
the fact that a professional highwayman will rob a train of the Southern 
Pacific Railway Company, or an express car of the Wells Fargo Express 
Company, with zest and impunity, but will not touch a United States . 
mail bag, if he knows it, any quicker than he would touch a hissing 
bomb. The reason is that criminal justice is not enforced in the State 
eourts, but 1s enforced in the Federal courts. The example of the high- 
wayman that was sent to the penitentiary for life by Mr. District Judge 


1 28 Am. Law Rev. 121. 
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Dundy, of the Federal court in Nebraska, for robbing the United States 
mail, although he got just one cent, is a most wholesome example; and 
if the State courts were to set such an example, the criminal record 
would show a marked diminution. The defects of our criminal judicial 
administration may be summed up in the statement that we have 
altogether too much shyster law and constitutional law for thieves and 
murderers. 


Firty YEARS ON THE Bencu.— It has very seldom fallen to the lot of 
an American judge to render fifty years of consecutive service on the 
judicial bench. This crowning honor has lately fallen to Hon. George 
W. Stone, chief justice of the Supreme Court of Alabama, and at the 
last meeting of the bar association of that State it received fitting 
recognition in the form of the following resolution :— 


Be it resolved by the Alabama State Bar Association, That in testimony of 
the high esteem we entertain for Chief Justice Stone for his recognized integrity 
and ability, and in commemoration of his unparalleled judicial history, that 
this association instruct the executive committee to tender him on the fourth 
day of August next, the congratulations of the Alabama State Bar Association 
and to present to him a souvenir in token of its regard and esteem. 


In pursuance of this resolution the committee prepared a handsome 
silver cup, richly engraved, and bearing the following inscription :— 


George W. Stone, Chief Justice of the Supreme Court of Alabama, From 
the Alabama State Bar Association upon the 50th anniversary of his election to 
the Bench, August 4th, 1893. Fiat Justitia Ruat Celum. 


When this souvenir was presented several happy speeches were made, 
expressive of the affectionate veneration in which the recipient is held, 
not only by his professional brethren in his own State, but by those of 
the entire country. The venerable jurist, under the influence of deep 
and visible emotion, made the following brief, untheatrical, and most 
appropriate response :-— 


Gentlemen of the State Bar Association: 


I would be less than a man if [ were not gratified by what has just trans- 
pired. To win the esteem and confidence of the best people among whom one 
lives is, it may be, one of the chief motives that leads to a correct life. But 
this is not, and should not be, the sole incentive. For there is implanted by 
nature in the heart of every man, principles of honesty, which if followed, lead 
to an upright life. I am not entirely deaf to the plaudits of my fellows; and 
their encomiums are always gratefully received. I thank God that he has im- 
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planted in my nature a sense of right; and that it has always been my effort to 
let these principles govern every act of my life, both private and public; and if 
I have erred, it has been the error of the head and not of the heart. I have 
ever tried to be on the right side in every struggle of my countrymen; both in 
time of war and in time of peace. Every one is aware of what I have done, for 
my life has not been lived ina corner. Therefore, it can but be most gratifying 
to me, at this period of my life to be thus honored and so kindly remembered by 
those who have known me best. I, perhaps, should not say more. I am most 
grateful — and, gentlemen, I thank you. 


It is a grateful task to make a record of such an incident. Such a 
record is an inscription upon a monument standing by the roadside of 
human life, arresting the attention of the traveler, exciting the wise to 
honorable conduct, and calling the erring back to duty. 


LeGaL QUESTIONS IN THE HawaulaAN Arrair.— There are one or two 
quasi-legal questions in the recent extraordinary action of the adminis- 
tration in attempting to restore the deposed Hawaiian queen. One of 
these relates to the power of the president to appoint Mr. Blount as 
a commissioner, with paramount authority, to visit those islands, and 
there to supersede the authority of the regular minister of the United 
States, who had been appointed to an office created by law and con- 
firmed thereto by the Senate. In response to a resolution offered by 
Mr. Boutelle, and adopted by the House of Representatives, Mr. Her- 
bert, the secretary of war, has sent a statement to the house, justi- 
fying his action in placing the naval commander in those waters, under 
the orders of Mr. Blount, by a reference to several distinct precedents. 
Although no such office as that to which Mr. Blount was appointed is 
known to the law; although the appointment of such an officer has 
never been authorized by Congress; although no provision has ever 
been made for the payment ofthe salary and expenses of such an 
officer ; in short, although the president by his fiat at once created the 
office and appointed the officer, without the ‘‘ advice and consent of 
the Senate ;’’ yet it is clearly made to appear that his conduct stands 
justified by several precedents. One of these precedents is distinctly 
within the memory of men still young. When the republican forces of 
Mexico, under command of Juarez, captured the Emperor Maximilian 
at Quaretaro, President Johnson dispatched, by the most rapid means 
of transit then available, an extraordinary messenger to President 
Juarez, in the person of no less a man than Gen. Wm. T. Sherman, 
conveying the intercession of the United States in behalf of the life of 
that excellent, but deserted and unfortunate prince. It is well remem- 
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bered that Gen. Sherman arrived too late. The emperor had been 
hastily tried, convicted and executed. 


** An eagle, soaring in his pride of place, 
Was by a mousing ow! hawked at and killed.” 


Whether the mission of Gen. Sherman, if he had arrived in time, would 
have been successful, is extremely doubtful. But nobody doubted the 
power of the president to send him on that mission. 

Another question of law growing out of that Hawaiian business relates 
to the president’s power to reverse the action of his predecessor in a 
matter relating to our foreign policy. Dr. Austin Abbott, in the excel- 
lent legal publication which he has recently founded, the University Law 
Review, clearly points out that, according to the rule on which the de- 
partments of the Federal government have generally acted, re-enforced 
by one or two opinions of attorneys-general, an officer in one of the 
cabinet or departmental offices of the United States, — we will say in 
the office of the secretary of the interior, has no power to reverse and 
undo the action of his predecessor. Let us suppose, for instance, that 
what is called a ‘‘ land claim ’’ has been decided for or against a claim- 
ant by one secretary of the interior ; that decision will not be re-opened 
by his successor, whatever his opinion may be upon the propriety of the 
decision of his predecessor. But this seems to be for the reason that 
the decision of such questions are quasi-judicial, and that no rights 
would ever be at rest, if one official were at full liberty to undo the 
decisions and acts of his predecessor affecting private rights. In our 
judgment, the principle of law, if such it can be called, has no applica- 
tion to-questions relating to the general policy of the administration, 
whether in domestic or in foreign affairs. If it were otherwise, then it 
would be folly for the people in a general election, to turn out of power 
the party holding power, and to put in the opposing party, with the 
view of reversing the policy of the administration upon any subject. 
In point of fact, in elective governments, the very object of a short 
term for the tenure of the highest office is to enable the people to super- 
intend the policy of the administration, and to reverse it when dissatis- 
fied with it, by turning out the party m power and putting the opposition 
party in. But while there is clearly no rule of law which prevented the 
president, after the provisional government of Hawaii had been recog- 
nized by his predecessor and also by himself, from withdrawing that 
recognition, changing his policy and endeavoring to restore a queen, 
deposed, as he sincerely believed, through the aid of the naval forces of 
the United States improperly rendered, — yet the action was contrary to 
all sound precedent. That has been clearly pointed out by able men of 
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the president’s own party, by such men as Gen. Sickles in the House 
of Representatives, and by Senator Morgan in the report made 
by him to the Senate on the affair, as chairman of the commit- 
tee on foreign affairs. From the known character of Senator Morgan 
it was expected beforehand that his report would take an 
impartial and statesmanlike view of the matter, and the public 
have not been disappointed in that expectation. His report, according 
to the synopses of it which have been given in the public press, is clearly 
to the effect that the action of Minister Stevens, in directing the landing 
of our naval forces at the time of the revolutionary movement, was 
justified by precedent. It is also clear to the effect that the foreign 
policy of the United States in a given point having been once established, 
ought not to be lightly reversed or overthrown, because of a change in 
the office of president. If the contrary mode of action were permitted, 
there would be no steadiness whatever in our foreign policy; the con- 
tempt with which we should be treated by foreign powers would be in 
proportion to our vacillation ; and treaties could not, in many cases, be 
concluded toward the close of an administration, but the foreign power 
would wait to treat with the new administration. Nor could any power 
repose any confidence upon our keeping the obligations of a treaty once 
entered into. Such is not the proper rule of political action with ref- 
erence to our external relations. In those affairs we are neither dem- 
ocrats nor republicans, but we are all Americans; and in our character 
of Americans we do not permit any foreign power to drive a wedge into 
us in the crevice existing between the two great political parties of our 
country. Having said this much, we might stop; but as we have been 
taken to task for trenching upon what is called ‘‘ politics,’’ in the obser- 
vations in our last issue touching the conduct of the administration in 
this Hawaiian business, we think it right to say, in our justification, 
that there are no politics in this publication. We hold ourselves free to 
discuss all questions of a legal or of a quasi-legal character, saying what - 
we think is right, whether we touch upon party politics or not, in doing 
so. At the time when those observations were written the strangest and 
most odious part of that business had not been laid before the public, 
namely, the three successive interviews of Minister Willis with the 
deposed Hawaiian queen. Mr. Willis held three successive interviews 
with ‘‘ Her Majesty.’’ The first was at the American Legation. In 
that interview the half-converted savage insisted in the most deliberate 
manner that if restored, she would cause the members of the provisional 
government to be beheaded, and their property confiscated. In the 
next interview, which took place at the residence of the ex-queen, she 
modified her views to the extent of banishment and confiscation. 
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Finding that the president would not aid her unless she granted complete 
amnesty, she finally, acting evidently under the influence of her white 
advisers, acceded to those conditions in a third interview. The first 
interview will become historic. According to the official account of it 
transmitted by Mr. Willis to the Department of State, and by the 
president submitted to Congress, it was as follows :— 


MINISTER WILLIS: “It is the President’s sincere regret that, through the 
unauthorized intervention of the Wnited States, you have been obliged to sur- 
render your sovereignty, and it is his hope that, with your consent and co-opera- 
tion, the wrong done you and your people may be redressed.” 

The ex-Queen bowed her acknowledgments. 

MINISTER WILLIs:,‘‘ The President expects and believes that, when re-in- 
stated, you will show forgiveness and magnanimity; that you will wish to be the 
Queen of all the people, both native and foreign born; that you will make 
haste to secure their love and loyalty and to establish peace, friendship, 
and good government.” 

The ex-Queen made no reply. 

MINISTER WILLIs (after a pause, continued): ‘* The President not only tenders 
you his sympathy, but wishes to help you. - Before fully making known to you 
his purposes, I desire to know whether you are willing to answer certain ques- 
tions which it is my duty to ask? ”’ 

THE EX-QUEEN: “I am willing.” 

MINISTER WILLIs: ‘‘ Should you be restored to the throne, would you grant 
full amnesty as to life and property to all those persons who have been, or who 
are now, in the Provisional Government, or who have been instrumental in the 
overthrow of your Government? ”’ 

THE EX-QUEEN (hesitates for a moment and answers slowly and calmly) : 
“There are certain laws of my Government by which I shall abide. My decis- 
ions would be as the law directs, that such persons should be beheaded and 
their property confiscated to the Government.”’ 

MINISTER WILLIS (repeats the words slowly): ‘‘ It is your feeling that these 
people should be beheaded and their property confiscated? ”’ 

THE EX-QUEEN: ‘It is.” 


This was in a country where the citizens of the United States own 
four-fifths of the agricultural and commercial interests ; and where they 
have invested over $25,000,000 in the sugar industry alone. It was in 
a country where upright, capable and responsible white men had taken 
hold of the government, because of the attempt of a debauched tinsel 
queen, of mixed and doubtful ancestry, part Negro, part white, and 
part Kanaka, to destroy by her own fiat, the constitution of the country, 
and to impose upon it another constitution under which the whites 
would be put under the blacks. The ungracious office of attempting to 
restore this quasi-negress to the throne from which she had been so 
righteously deposed was assigned to a chivalric gentleman from 
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Kentucky. Three times he pressed the crown upon her, on the terms 
nominated by the president of a republic, before she deigned to accept 
it on those terms. What a travesty of the Marc Antony-Cesar 
business ! 


* You all do know that on the Lupercal, 
I thrice presented him a kingly crown, 
Which he did thrice refuse.” 


When ‘* Her Majesty ’’ finally yielded her gracious consent to these 
repeated coquettings, to receive back her tinsel crown, then came the 
culmination of the farce. The American minister deliberately sought 
an interview with the government to which he had been accredited in a 
diplomatic letter, addressing its chief as ‘‘ great and good friend,’’ and 
in that interview demanded that those gentlemen, who had for nearly a 
year maintained themselves without foreign aid and administered the 
affairs of their country with spotless integrity and consummate skill, 
should abdicate their functions and make way for the quasi-negro 
queen, whom they had deposed. All this was done, or attempted to be 
done, in an interval between two sessions of Congress, — at a time 
when the law-making power could not interpose. It was a curious and 
stupid repetition of the Andy Johnson business, — an attempt to re- 
construct the Hawaiian Islands without the aid of Congress, as he 
had attempted, without the aid of Congress, to reconstruct the 
southern States after the civil war. The spot created by this business 
is still very sore. In common with the great majority of our country- 
men, we suffer from it and are ashamed of it. We shall not rub it nor 
aggravate it any more. 


EnJorntnG VIOLENCE AND IntTimmpaTION By Rartway Em- 
pLovEs.— Public attention has been drawn to the recent injunctive 
order issued by Mr. United States Circuit Judge Caldwell, enjoining 
the striking employes of the Northern Pacific Railroad Company, in the 
hands of a receiver of the court, from disabling the rolling stock of the 
road, interfering with the officers, agents, and employes of the receiver, 
intimidating the passengers, etc., and the injunction has been referred 
to by one of our legal contemporaries as possessing a ‘‘ novelty.’ 
Such injunctions have ceased to be novel. In the celebrated strike of 
the employes of the Gould Southwestern Railway system, in 1886, 
Judge Seay of one of the Missouri circuits (since governor of Okla- 
homa), issued a similar injunction against the railway strikers; and 
this was one of the causes which defeated him in his candidacy for 
judge of the St. Louis Court of Appeals. The right to such injunction 
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rests upon clear and elementary grounds. It rests on the same grounds 
as those which support injunctions against what is called ‘‘ boycotting.’’ ! 
Those grounds are an unlawful interference with the property and busi- 
ness of the complainant, by persons who are generally insolvent, and 
who, if not insolvent, by reason of their numbers cannot be identified 
and held to a separate accountability ; for which reason the damages 
likely to ensue from their acts are not only tieoretically, but actually 
irreparable. 


A THREATENED RatLway Srrike.— The question of the 
right to enjoin the employes of a railway company, or of a receiver of 
such a company, from engaging in a strike, is a totally different ques- 
tion, and cannot be supported on clear grounds; since any principle 
which will enjoin a laborer from breaking his contract of employment,— 
which will, in other words, enjoin a servant from quitting his service, 
is tantamount to decreeing a specific performance of a contract of service, 
which results in a state of slavery. The only theory capable of vindi- 
cation on settled lines is that a contract of employment can be broken 
by either party subject only to a remedy in damages. If there is to be 
any rule beyond this, the legislature, and not an appointive Federal 
bench, ought to create it. 

The injunctions recently issued by U. S. District Judge Jenkins, at 
Milwaukee, against a threatened strike of the employes of the receivers 
of the Northern Pacific Railroad, which have attracted the attention of 
the press to a large extent and become the subject of investigation by 
Congress, were issued on the 19th and 27th of December last. The 
second injunctive order seems to have been intended as a revision of 
the first. It is addressed to some thirty persons by name, who are 
understood to be leaders of various labor organizations, and to all the 
employes of the receivers of the railroad. The restraining part of the 
second order is as follows, the italics being ours: — 


You, the above named and the officers, agents, and employes of Thomas F. 
Oakes, Henry C. Payne, and Henry C. Rouse, as receivers of the Northern Pacific 
Railroad Company, and the engineers, firemen, trainmen, train dispatchers, 
telegraphers, conductors, switchmen, and all other employes of said Thomas F. 
Oakes, Henry C. Payne, and Henry C. Rouse, as receivers of the Northern Pacific 
Railroad Company, aud each and every one of you, and all persons, associa- 
tions, and combinations, voluntary or otherwise, whether employes of said 
receivers or not, and all persons generally, and each and every one of you, in 
the penalty which may ensue, are hereby strictly charged and commanded that 
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you, and each and every one of you, do absolutely desist and refrain from dis_ 
abling or rendering in any wise unfit for convenient and immediate use any 
engines, cars, or other property of Thomas F. Oakes, Henry C. Payne, and 
Henry C. Rouse, as receivers for the Northern Pacific Railroad Company; and 
from interfering in any manner with the possession of locomotives, cars, or 
property of the said receivers or in their custody; and from interfering in any 
manner by force, threats, or otherwise, with men who desire to continue ih the 
service of said receivers and from interfering in any manner, by force, threats, 
or otherwise, with men employed by the said receivers to take the place of those 
who quit the service of said receivers; or from interfering with or obstruct- 
ing in any wise the operation of the railroad or any portion thereof, or the 
running of engines and trains thereon or thereover, as usual, and from any inter- 
ference with the telegraph lines of said receivers or along the lines of railways 
operated by said receivers, or the operation thereof; and from combining and 
conspiring to quit, with or without notice, the service of said receivers with the ob- 
ject and intent of crippling the property in their custody, or embarrassing the opera- 
tion of said railroad, and from so quitting the service of said receivers, with or 
without notice, as to cripple the property or to prevent or hinder the operation of 
said railroad; and generally from interfering with the officers and agents of said 
receivers or their employes, in any manner, by actual violence or by intimida- 
tion, threats, or otherwise, in the full and complete possession and manage- 
ment of the said railroad and of all the property thereunto pertaining; and from 
interfering with any and all property in the custody of the said receivers, 
whether belonging to the receivers or shippers or other owners; and from in- 
terfering, intimidating, or otherwise injuring or inconveniencing or delaying the 
passengers being transported, or about to be transported, over the railway of 
said receivers, or any portion thereof, by said receivers; or by interfering in 
any manner, by actual violence or threats, or otherwise preventing or attempt- 
ing to prevent the shipment of freight or the transportation of the mails of the 
United States over the road operated by said receivers; and from combining or 
conspiring together or with others, either jointly or severally or as committees, 
or as officers of any so-called labor organization, with the design or purpose of caus- 
ing a strike upon the lines of railroad operated by said receivers; and from ordering, 
recommending, approving, or advising others to quit the service of the receivers of 
the Northern Pacific Railway Company on January Ist, 1894, or at any other 
time, and from ordering, recommending, advising or approving, by communication, 
or instruction, or otherwise, the employes of said receivers, or any of them, or of 
said Northern Pacific Railroad Company, to join in a strike on said January 1st, 
1894, or at any other time, and from ordering, recommending, or advising any 
committee or committees, or class or classes of employes of said receivers, to strike or 


join in a strike on January Ist, 1894, or at any other time until the further order 
of this court. 


So much of the foregoing injunctive order as restrains the defend- 
ants from interfering with the property in the hands of the receivers, 
from obstructing the operation of their railway trains, from intimid- 
ating passengers, and otherwise from interfering with them in the con- 
duct of their business, rests upon the clearest grounds of equity,— the 
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necessity of preventing irreparable injury by persons who are insol- 
vent, and who, by reason of their numbers, cannot be reached by 
ordinary legal process; of preventing a multiplicity of suits, which 


- would take place if actions were brought against them for damages ; 


and generally, upon the ground that injuries are threatened to property 
and business which are irremediable in proceedings at law. But the 
power of a court of equity to issue so much of the foregoing order as 
we have expressed in italics is not yet settled, though two or three other 
circuit courts of the United States have exercised the power in analo- 
gous cases. We have not time to go into this subject at length in a 
brief note. But certain principles must control the question, of so 
plain a nature, that every lawyer, not ignorant of the fundamental 
principles of our Anglo-jurisprudence, ought to understand them. One 
of these is that equity exercises its jurisdiction by injunction only on 
the principle of protecting property or business. Another is that equity 
will not, by its injunction or otherwise, compel specific performance of 
a contract to render service or labor, because to do so would create a 
state of slavery. If the obligor breaks his contract, the only remedy 
of the obligee is an action for damages, for what that action may be 
worth. Limited exceptions have been made to this rule in the case of 
opera singers, and other like contractors of their professional services ; 
but they have generally gone no further than to take the form of pre- 
venting them from making similar contracts with other managers. It 
ought to be added that English and American judges have never used 
the writ of habeas corpus to restore an apprentice, arrived at the age of 
choice, to his state of apprenticeship, but have always denied this use 
of the writ on the ground that such a use of it would create a state of 
slavery, and have left the master to his remedy by an action at law 
upon the indenture. We have judicial authority on all these propo- 
sitions, collected in unpublished manuscript, and if we had time we 
could cite them to the profession. We add that they are fundamental 
principles of the jurisprudence of a country claiming to be free, and 
that every lawyer worthy of a position on the Federal bench ought to 
understand them. Applying them to the case of the employes of a 
railroad company, or of the receivers in charge of the property of such 
company, it will undoubtedly appear that these employes are merely so 
many slaves of a corporation — so many human cattle, crowding for- 
ward from some human breeding-ground to solicit from a corporation 
the means whereby to live; that they have no contract with the corpo- 
ration, or with its receivers, whereby they have any tenure of the right 
to labor for the one or the others, for any stated length of time ; but 
that they are mere tenants at will of this right to labor, and are liable 
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to be kicked out, separately or collectively, without a day’s notice by 
their masters. As they have no contract on which they can claim a 
continuation of their employment, upon what principle can it be claimed 
that their master has a contract on which he can seize them in the iron 
vise of a Federal injunction, and hold them to their employment 
indefinitely ? 


A New Srecies or Lorrery. — With the suppression of the Louisiana 
State Lottery, the better class of the American public breathed freely 
for awhile in the feeling that we had substantially got rid of the lottery 
nuisance and of all the demoralization and misery whichitentails. But 
it seems that it has been revived in the form of so-called ‘‘ investment 
companies.’’ This peculiar scheme of lottery is an old one. It con- 
sists in the issuing of bonds having a certain time to run, and payable 
absolutely, and drawing a certain rate of interest. Annexed to this is 
a lottery scheme, under which, by some species of sortition, some of 
the bonds mature within a year, so that a small number of investors are 
liable, by investing a few dollars, to get a thousand dollars within the 
year. The whole thing is a specious attempt to disguise an ordinary 
lottery. That itis a lottery within the recent Federal statute making it 
a criminal offense to use the United States mails for lottery purposes, 
was held by Mr. Federal District Judge Grosscup, at Chicago, and is a 
proposition which seems clear of all doubt. We wish especially to draw 
attention to the fact that foreign governments are floating this species 
of bonds upon our market. The Austrian government is, for instance, 
sending around canvassers to solicit the purchase of these bonds from 
all sorts of people. And thus it is, that at a time when we are suffer- 
ing an unparalleled financial distress, and when hundreds of thousands 
of people are out of employment, or are receiving employment provided 
for them by public or private charity, foreign governments are allowed 
to drain the money of the country into their coffers on these swindling 
pretenses. This whole bnsiness demands the renewed attention of 
State and congressional legislation. The fellows that are engaged in it 
should be hunted down and got into the penitentiary as soon as possible, 
and if the existing laws are not good enough to that end, they ought to 
be amended and improved. 


Bernarp CaLtacHan. — We probably could not mention a name 
with which a greater number of American lawyers are familiar than 
that of Bernard Callaghan, until recently the senior member of the law 
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publishing firm of Callaghan and Co., of Chicago. He died on the 
29th of January at his home in Chicago, in the 74th year of his age. 
He was a most honorable man in every relation of life, and he died 
surrounded by a host of friends. His life is a conspicuous example of 
what may be accomplished in our great country by pluck, energy and 
integrity. He left Ireland when a boy of 22, and after trying other 
kinds of business, entered the employ of Little, Brown & Co., of 
Boston, in 1852, and there picked up a knowledge of the law and 
miscellaneous book publishing business. In 1864 he established, in 
Chicago, in the way of a small beginning in a basement room, the great 
publishing house which now bears his name and which for many years, 
in addition to having an extensive list of its own publications, has been 
the greatest retailing law book firm in the United States and probably 
in the world. In the course of his residence in Chicago, he held sev- 
eral positions of public trust, among them that of member of the South 
Park Commission and of the Library Board. The Chicago Legal News, 
in the midst of its own grief, — its gifted editress then lying at the 
point of death, — concluded an appreciative notice of him in the fol- 
lowing words :— 


The family requested that no flowers be sent at the funeral; in their stead, 
we offer from the altar of hearts, the flowers of tender sympathy for the be- 
reaved family, which flowers, sprinkled with our tears, may they rise as incense 
to the throne above, to Him, who gave the life He took away, and especially 
for the wifely companion of this life we pray, 

“Lead kindly light 


Amidst the encircling gloom, 
Lead thou me on.” 


We add to what will be that of thousands of others, our own testi- 
mony to the worth of a man whose maxim in life was that an honest 
man is to be prized more than gold. 


Mr. Justice Waite. —The country at large will not regret the 
appointment and confirmation of Mr. Justice White. He was born in 
1845, andis consequently in the prime of life. He has had some judicial 
experience, having been a member of the Supreme Court of Louisiana 
during the years 1879 and 1880. He went out of office with all the 
members of the court as then constituted, with the taking effect of the so- 
called ‘* Constitution of 1879.” His opinions will be found in the thirty- 
first and thirty-second volumes of Louisiana annual reports. We donot 
understand that he made any special mark on the jurisprudence of his 
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State. Indeed, his term of office was too short to have enabled him to 
do so. Besides, his lack of years would have been another impediment 
to immediate judicial distinction. He became a member of the Senate 
of the United States in 1891, succeeding Senator Eustis, appointed 
Ambassador to France. In the Senate he soon acquired the respect of 
his colleagues, and came to be regarded as astrong man. He madé an 
argument against the so-called anti-option bill, on constitutional grounds, 
which marked him as a lawyer of no mean ability. He was one of the 
strongest and most trustworthy supporters of Mr. Cleveland’s policy in 
the Senate; and the view has been expressed that the president has 


sacrificed the advantage of a strong friend in the Senate by removing 
him from that body to the bench. 


THE SENATE AND THE RECENT APPOINTMENTS TO THE SUPREME BENCH.— 
The degradation of the Senate, which has of late years, and particu- 
larly during the last year, become so painfully apparent to the American 
people, received a most conspicuous illustration in the manner in which 
that body treated the successive appointments made by the president 
to the office of Justice of the Supreme Court of the United States. 
Mr. Hornblower, a lawyer of the metropolis, of high standing and un- 
blemished character, was nominated to the Senate, but his appointment 
was resisted by the senators of his own State, and through their 
exertions a disgraceful alliance was formed between republican and 
democratic senators sufficiently strong to reject the nomination. Ina 
former number of this publication we spoke at some length of the char- 
acter and qualifications of Mr. Hornblower ; and we now take pleasure 
in stating that, notwithstanding the fierce light that was turned upon 
him, not a flaw was found in his character as a lawyer or a citizen; but, 
on the contrary, everything that was discovered in him was commend- 
able to him. The single circumstance which laid his nomination open 
to criticism, consisted of the fact that he was but forty years of age. 
This circumstance did not apply to Mr. Peckham, whose name the 
president submitted to the Senate after that body had rejected the 
nomination of Mr. Hornblower ; for Mr. Peckham was twenty years the 
senior of Mr. Hornblower. Mr. Peckham was also a lawyer of high 
standing and unblemished reputation. His father had been a judge of the 
Court of Appeals of New York, and was a judge of more than ordinary 
strength and ability. A brother of his has been for some years and is 
now a judge of the same court. Mr. Peckham himself is serving his 
third successive term as president of the Bar Association of the city of 
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New York, a body which, with the single exception of the American 
Bar Association, is the most influential body of the kind in the world. 
The only objection urged against his qualifications was that he was a 
natural advocate, and that his temperament was not judicial. The 
weakness of this objection will appear when it is considered that it could 
have been made against the ablest men that ever have been appointed 
to that bench — against some of those who have done the most to adorn 
it, to elevate it, and to give it the commanding influence which it 
occupies, not only in the estimation of the American people, but in the 
estimation of jurists throughout the world. Marshall, Taney, Miller, 
Harlan, Fuller and others who have added luster and dignity to that 
court, were, when appointed, not lawyers merely, but advocates as well. 
To be an advocate by no means implies not to be a lawyer. The 
greatest lawyer in New York, and probably the greatest in all our coun- 
try, Mr. Carter, is essentially an advocate. Mr. Phelps, his distinguishe¢e 
colleague as the counsel of the United States before the late Behring Sea 
Arbitration, unites the powers and characteristics of a great advocate with 
the learning and judgment of a great lawyer. So far as any allegations 
were made against the fitness, either of Mr. Hornblower, or Mr. 
Peckham, for the office to which the president nominated them 
suecessively, those allegations were dishonest subterfuges. It is 
true that it would be better if the president had nominated 
some tried and successful member of the Federal bench within 
the Second Circuit, or better still had he sent to the Senate the name 
of some lawyer who had distinguished himself as a judge of the 
court of last resort of one of the States of that circuit. But it has 
been the constant practice to nominate members of the bar to that 
court, and we are not aware that a nomination has ever been rejected on 
the ground that the nominee was without previous judicial experience. 
The real reason for the opposition on the part of Senator Hill and his 
satellite and creature, Senator Murphy, lay in the fact that these eminent 
lawyers had been leaders in the movement which took place among the 
members of the bar of the State of New York to prevent the election of 
Mr. Maynard, the regular democratic nominee, to the Court of Appeals 
of that State, by reason of the fact that, prior to becoming a judge of 
that State, he had stolen certain duplicate election returns from the 
public files, and thereby defeated an expression of the will of the people 
of the State. For this service he was appointed a judge of the Court 
of Appeals of that State by Senator, then Governor, Hill, and had been 
renominated by his party for the oflice after a public exposure of his mis- 
conduct had taken place. Against this shameless nomination the bar of 
the State, without distinction of party, rose upin revolt. The Bar Asso- 
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ciation of the city of New York resolved to oppose it, but they resolved 
first that the candidate should be heard. They refused to condemn 
him without notice. They appointed a committee tohear him. Among 
the members of the committee were William B. Hornblower and Wheeler 
H. Peckham, the gentlemen with whose names we are now concerned. 
They heard the candidate and found against him. Their association 
indorsed their finding. The facts were laid before the people of the State. 
The result was that in a State where the democratic party usually has 
50,000 plurality, this candidate was rejected by a plurality of more than 
100,000 votes. Because of the part they took in preventing the suc- 
cess of the insolent and revolting attempt to foist such a man upon such 
a judicial tribunal, these two men were successively immolated by the 
Senate of the United States. The most shameful feature of their 
immolation was that the cruel and disgraceful work was in part done 
by republican senators. Without their votes it could not have suc- 
ceeded. This illustrates a truth that has been gradually dawning upon 
men who have the courage to think for themselves, that the working 
politicians of both parties will join together to prevent any independent, 
honest, and patriotic revolt from dishonest machine political methods. 
The opposition of the republicans to these two nominations appears to 
have been led by that concentrated and incrusted bundle of prejudice and 
malice, Senator Hoar, of Massachusetts. He, the son and the brother 
of a great lawyer, and no mean lawyer himself, ought to blush, if blush 


he can, for shame, at the part which he took in this disgraceful 
business. 


Tue ‘* Covrtesy’’ oF THE SENATE. — The thirst for revenge of Hill 
and the malice of Hoar, do not alone account for the rejection of these 
nominations. Another reason is found in what is called ‘‘ the courtesy 
of the Senate.’’ The ‘‘ courtesy.’’ of such a body! The ‘‘ courtesy ”’ 
of a body that, last summer, found itself in what is called a ‘‘ dead- 
lock,’’ on the question of the repeal of the purchasing clause of the 
Sherman Silver law, and which held a continuous session lasting forty- 
seven hours, its members speaking against time for hours in succession, 
with the lungs of bellowing bulls. But this body, nevertheless, has 
what it ealls its ‘‘ courtesy.’’ That, ‘‘ courtesy ’’ consists in the fact 
that senators defer to each other in voting for or against nominations, 
on the principle, ‘‘ other things being equal,’’ of allowing the senators 
of each State to say whether a nomination, made by the president from 
that State, should be accepted or rejected. It is easy to see how this 
** courtesy ’’ works, and how it is intended to work. It takes the 
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nominating power, which the constitution has vested in the president, 
out of his hands, and vests it in the senators of particular States, to the 
extent that the president cannot make a nomination from any State 
without first securing the assent of the senators from that State, that is, 
without first allowing them to dictate the nomination. In this way the 
senators wash each others’ hands. By this species of ‘‘ courtesy ’’ they 
support each others’ prerogatives; and the nominating power while 
nominally in the president, is really in the senators. 

But there is another feature of this ‘‘courtesy’’ of the Senate. 
It consists in the rule that, where a nomination of a senator is made 
to a Federal office, the nomination is confirmed nem. con., and 
without reference to a committee, no matter how unfit the nomina- 
tion senator might be. When the Senate had rejected in succes- 
sion the nominations of Mr. Hornblower and Mr. Peckham, the 
patience of the president gave way, and he determined to go 
out of the State of New York for the selection, and he went to 
Louisiana, and nominated a member of the Senate itself, who had, some 
years ago, served a short term on the Supreme bench of his State — 
Hon. Edward Douglass White. The nomination was a surprise to 
every one, but the Senate confirmed it quickly and unanimously. No 
time was taken to consider the question of the fitness of the nominee. 
Senator Hill, the marplot from New York, seconded the motion to 
confirm the nomination. In so doing he said: ‘‘ He is offensive to no 
one. He has not been involved in any factious dissensions. He has 
not antagonized any regular democratic organization.’’ That is to 
say, he was not offensive to the men who had endeavored to foist upon 
the Court of Appeals of their State, a man who, while occupying an 
important public office, had committed a crime which, under any 
government fit to be called civilized, would have landed him in the 
penitentiary. To cut loose from the ‘‘ regular’’ party organization to 
the extent of opposing the election of such a candidate, was, in the 
estimation of this degraded creature, ‘‘ factious dissension;’’ and it 
was an unpardonable offense, for a democrat to ‘‘ oppose any regular 
democratic organization,’’ although sunk in degradation and steeped in 
crime. Mr. White was immediately confirmed; and from all that we 
can hear of him, he is no doubt worthy of the trust confided in him. 
But nevertheless, the whole business is a sad commentary on the state 
of American institutions. A lawyer who cuts loose from party tram- 
mels, even to the extent of resisting the election of a known criminal to 
a place on the highest court of his State, seals his own doom so far as 
any prospect of judicial advancement from his own political party is 
concerned. Such, under our institutions, is to be the reward of politi- 
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cal honesty ; such the reward of independent, high-minded and patriotic 
conduct, on the part of members of the legal profession! Notwithstand- 
ing their rejection by the Senate, these gentlemen have no reason to 
regret the publicity which has been given to the part which they took 
in that affair. Their nominations were approved by the press of almost 
the entire country, without regard to party. Their countrymen will 
remember their fidelity to principle, and if opportunity affords, will 
reward them. 


Deatu oF Mrs. Myra Brapweti. — The death of this lady, founder 
and editor of the Chicago Legal News, removes a worthy pioneer in the 
great movement to give to woman equal rights before the law and equal 
opportunities to labor in all avocations. Demonstrating by her life-work 
what woman can do in activities heretofore monopolized by men, she 
was one of the most remarkable women of her generation and one whe 
had no small share in making that generation what it is. She was born 
in Manchester, Vermont, February 12, 1831. In infancy she was taken 
to Portage, New York, where she remained until her twelfth year, when 
she came west with her father’s family. In the warp of her nature was 
~oven the woof of that sterling New England character which has made 
such an impress on our national life. On her father’s side she was de- 
scended from a family which numbers many noble men, a far-seeing 
philanthropist, a founder of a university, eminent divines and noted 
statesmen. Her father, Eben Colby, was the son of John Colby, a 
Baptist minister of New Hampshire. Her father’s mother was a lineal 
descendant of Aquilla Chase, a family that gave to the world the noted 
divine, Bishop Philander Chase of the Episcopal Church and Salmon P. 
Chase, Chief Justice of the United States. It is interesting to note in 
these two kinspeople of Puritan ancestry, Salmon P. Chase and Myra 
Bradwell, the same sturdy independence of judgment; the same free- 
dom from prejudice, the same inate love of liberty and justice. On 
her mother’s side she was a descendant of Isaac Willey who settled in 
Boston in 1640. Two members of the family, Allen and John Willey 
served in the revolutionary war and were in the little army which sui- 
fered glorious defeat at Bunker Hill. Her family were aggressive abol- 
itionists and staunch friends of the Lovejoys. The story of the 
murdered martyr Elijah Lovejoy as recounted by the friend of her youth, 
Owen Lovejoy, made a deep impression upon her mind. Thus early was 
implanted a hatred of slavery and injustice in the soul of one who was 
destined in after years to bear a conspicuous part in freeing her sex 
from some of the conditions of vassalage in which it had stood, a cham- 
pion who broke one of the strongest barriers to woman’s enfranchise- 
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ment, the bar, and paved the way for women into the upper halls of 
justice, into the greatest court of the world. As a student, possessed 
of a keen, logical mind, with the soul of a poet, she early evinced a deep 
love for learning and made the most of the limited educational advan- 
tages which were then deemed more than sufficient for girls. For in her 
girlhood days women had not experienced the truth of Froebel’s words, 
‘* Education 1s Deliverance ’’ and prejudice laid its withering finger upon 
their budding hopes of higher education. All of the colleges of the land 
except Oberlin, brave pioneer of co-education, resolutely closed their 
doors to one-half of the human family, and even at Oberlin the lamented 
Lucy Stone was not permitted to appear on graduating day, because 
she refused to permit a man to read her essay for her. After studying 
at, Kenosha and the ladies seminary in Elgin, Myra engaged in teaching 
May 18, 1852. Myra Colby was married to James B. Bradwell. Soon 
after her marriage she removed with her husband to Memphis, Ten- 
nessee. While there she proved herself a veritable helpmate, conduct- 
ing with her husband the largest select school in the city. In two years 
they returned to Chicago, where her husband engaged in the practice of 
the law and where they have since resided. With the ardor of a true 
patriot she could not remain inactive when danger threatened the gov- 
ernment which her revolutionary ancestors fought to establish. During 
the war she helped care for the suffering, the wounded and the dying. 
The Soldiers’ Fair of 1863 and the Fair of 1867, for the benefit of the 
families of soldiers, had no more active or efficient worker than Mrs. 
Bradwell. She was a member and secretary of the Committee on Arms, 
Trophies and Curiosities of the great Northwestern Sanitary Fair, and 
was the leading spirit in producing that artistic and beautiful exhibition 
in Bryan Hall, in 1865. When the war was over she assisted in provid- 
ing a home for the scarred and maimed and dependent veterans who 
shouldered the musket to preserve the Union. 

Becoming deeply interested in her husband’s profession, she com- 
menced the study of law under his tutelage, at first with no thought of 
becoming a practicing lawyer but subsequently she decided to make 
the profession her life-work and applied herself diligently to its study. 
In 1868 she established the Chicugo Legal News, the first weekly law 
periodical published in the west and the first paper of its kind edited by 
a woman in the world and which stands to-day the best monument to 
her memory. Practical newspaper men and prominent lawyers at once 
predicted its failure, but they underestimated the ability and power of 
the little woman. She obtained from the legislature special acts making 
all the laws of Illinois and the opinions of the Supreme Court of the 
State printed in her paper evidence in the courts. She made the paper 
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a success from the start and it was soon recognized by the bench and 


bar throughout the country as one of the best legal periodicals in the 
United States. With her sagacity, enterprise and masterful business 
ability she built up one of the most flourishing printing and publishing 
houses in the west. Two instances may be cited to show her business 
energy and enterprise. Since the year 1869, when she first began to 
publish the Ilingis session laws, she has always succeeded in getting 
her edition out many weeks in advance of any other edition. At the 
Chicago fire in common with thousands of others she lost home and 
business possessions but undismayed by misfortune, she stood cheery 
and indomitable, uttering brave prophecies of future good, not an issue 
of her paper was lost, but hastening to Milwaukee, she had the paper 
printed and published on the regular publication day. 

She finally decided to apply for admission to the bar and to practice 
law. She had been permitted to work side by side with her husband 
as a most successful teacher, why not as a lawyer? And why not? 
Because forsooth of hoary precedent and musty precept, relics of feudal 
ages. In 1869 she passed a most creditable examination for the bar 
but was denied admission by the Supreme Court of Illinois upon the 
ground that she was a married woman, her married state being consid- 
ered a disability. She knew that the real reason had not been given. 
Marshaiing her forces with that rare generalship so characteristic of her, 
she filed an additional brief which combated the position of the court 
with great force and compelled the court to give the true reason. In 
due time the court, by Mr. Chief Justice Lawrence, delivered an elabo- 
rate opinion is which it was said upon mature deliberation, the court 
had concluded to refuse to admit Mrs. Bradwell upon the sole ground 
that she was a woman. She sued out a writ of error against the State 
of Illinois in the Supreme Court of the United States. Her case in 
that tribunal was argued in 1871 by Senator Matt. Carpenter. In May, 
1873, the judgment of the lower court was affirmed by the United States 
Supreme Court. Mr. Chief Justice Chase, who never failed to give his 
powerful testimony to aid in lifting woman from dependence and help- 
lessness to strength and freedom, true to his principles, dissented. As 
has been well said, ‘‘ Discussion of the Myra Bradwell case had the 
inevitable effect of letting sunlight through many cobwebbed windows. 
It is not so much by abstract reasoning as by visible examples that 
reformations come and Mrs. Bradwell offered herself as a living exam- 
ple of the injustice of the law, A woman of learning, genius, industry 
and high character, editor of the first law journal in the west, forbidden 
by law to practice law, was too much for the public conscience, tough 
as that conscience is.”’ 
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Although Mrs. Bradwell with Miss Hulett was instrumental in securing 
the passage of a law in Illinois granting to all persons, irrespective of 
sex, freedom in the selection of an occupation, profession or employ- 
ment, she never renewed her application for admission to the bar. 
Twenty years after, the judges of the Supreme Court of Illinois, on 
their own motion, performed a noble act of justice and directed license 
to practice law to be issued to her, and March 28th, 1892, upon motion 
of Attorney-General Miller, Mrs. Bradwell was admitted to practice 
before the Supreme Court of the United States. 

A pioneer in opening the legal profession for women, Myra Brad- 
well’s signal service to her sex has been in the field of law reform. 
With her, the conviction that a principle was right brought with it a 
sense of duty to labor for its adoption. With keen foresight she saw 
that the financial independence of women was the stepping-stone to 
their emancipation. She drafted the bill giving a married woman the 
right to her own earnings. A case in point, so monstrous in its injustice, 
gave an added impetus to her zeal. A drunkard who owed a saloon- 
keeper for his whisky, had a wife who earned her own living as a scrub 
woman, and the saloonkeeper garnisheed the people who owed her and 
levied on her earnings to pay her husband’s liquor bill. It needed but 
an application like this for her to succeed in her efforts to pass the bill. 
She also secured the passage of the law giving to a widow her award in 
all cases. Believing thoroughly in the principle enunciated by John 
Stuart Mill, ‘‘ of perfect equality, admitting no privilege on the one side 
nor disability on the other.’’ She was an enthusiastic supporter of the 
bill granting to a husband the same interest in a wife’s estate that the 
wife had in the husband’s. 

She never missed an opportunity to try and secure any change in the 
law which would enlarge the sphere of woman. With this purpose in 
view she applied to the governor to be appointed notary public. 
Finding her womanhood a bar even to this humble office, she induced 
her husband, who was in the legislature, to introduce a bill making women 
eligible to the office of notary public, which bill became a law. The bill 
drafted by her husband permitting women to act as school officers and 
which was passed while he was in the legislature, received her hearty 
support. Twice Mrs. Bradwell was honored by special appointment of 
the governor, being appointed a delegate to the prison reform congress 
of St. Louis and it was mainly by her efforts that women, after a severe 
contest, were allowed a representation on the list of officers, she declining 
to accept any office herself; subsequently she was appointed by the 
goyernor as one of the Illinois Centennial Association to represent 
Illinois in the centennial exhibition of 1876. 
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Mrs. Bradwell circulated the call for the first Woman Suffrage Con- 
vention held in Chicago in 1869, and was one of its vice-presidents. 
She was one of the active workers in the suffrage convention held in 
Springfield in 1869 and for a number of years one of the executive com- 
mittee of the Illinois Woman Suffrage Association. She also took an 
active part in the convention at Cleveland, which formed the American 
Woman’s Suffrage Association. Once only was she permitted to exer- 
cise the right of suffrage, bravely prophesying for the future, joyfully 
she cast her ballot under the recent School law in Illinois. Although 
she lived to see the colleges of her country open wide their doors to 
women, to see her sex engaged in all lines of intellectual activity, beating 
the senior wrangler in England and engaging in original research even 
in conservative Germany, to see women as professors, doctors, minis- 
ters and lawyers, her eyes closed in death ere she beheld the last wished- 
for vision, the political enfranchisement of her sex. She helped to sow 
the seed, others must reap the harvest. 

A thorough Chicagoan, in the life progress and best interests of her 
city she had a citizen’s interest and a patriot’s pride. She was untiring 
in her efforts to secure the World’s Fair for Chicago, accompained the 
commission to Washington, and rendered valuable services there in 
obtaining the location of the Exposition in Chicago. She was appointed 
one of the Board of Lady Managers and was chairman of the committee 
on Law Reform of its auxiliary congress. It is interesting to note 
that the woman who labored so courageously, persistently and effect 
ively to secure for women their rights was herself a representative in 
the first national legislature of women to be authorized by any govern- 
ment. 

Mrs. Bradwell was the first woman who became a member of the 
Illinois State Bar Association and the Illinois Press Association; was a 
charter member of the Soldier’s Home Board, the Illinois Industrial 
School for Girls, the Washingtonian Home and the first masonic chapter 
organized for women in Illinois; was a member of the Chicago Women’s 
Club, the Daughters of the American Revolution, the Grand Army 
Relief Corps, the National Press League and the Woman’s Press 
Association. 

A gentle and noiseless woman, her tenderness and refinement making 
the firmness of her character all the more effective, Mrs. Bradwell was 
one of those who live their creed instead of preaching it. She did not 
spend her days proclaiming on the rostrum the rights of women but 
quietly, none the less effectively, set to work to clear away the barriers. 

A noble refutation of the ofttimes expressed belief that the entrance 
of women in public life tends to lessen their distinctively womanly 
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character, she was a most devoted wife and mother, her home being 
ideal in its love and harmony. She was the mother of four children, 
two of whom survive her, Thomas and Bessie, both lawyers and the 
latter the wife of a lawyer, Frank A. Helmer, of the Chicago bar. 

Of her, Bishop Fallows truthfully said, ‘‘ The ideal creation of the poet 
or the artist’s imagination in the presentation of perfect womanhood, has 
rarely been actualized in flesh and blood as in the character of this 
honored woman. The beauty of holiness which is the beauty of whole- 
ness, you will remember, was the conspicuous beauty of her character. 
It was the blending of strength and winsomeness, of gentleness and 
firmness, of tact and persistency, of the low sweet voice so much loved 
in woman, with the ringing words for truth and justice and the enfran- 
chisement of her sex, which are to reverberate through the ages forever, 
of the faithful performance of every home duty with the larger service 
to her country and her race.’’ 


Tue Memoriat or ConGress Revatine To FepERAL 
Rartway ReEcervers. — It is seldom that we are able to press into our 
service, as a contributor of a leading article, the legislature of a sovereign 
State; but this time we have succeeded, and our contributor is no less 
than the historic and rebellious State of South Carolina. That State 
has a grievance which the memorial elsewhere printed fully sets forth, 
the substance of which is that the Circuit Court of the United States 
have some of her railroads in its grasp by means of receivers, and is 
preventing the collection of its taxes assessed against those railroads, 
and obstructing the operation of its laws in respect of those railroads. 
We do not venture any opinion upon the merits of this memorial. It 
is possible that the State of South Carolina has a real grievance, and it 
is quite as possible that the agricultural community now dominant in 
the politics of that State, have undertaken to saddle upon the railroads, 
owned by non-residents, an undue proportion of the public taxes. If 
so, this is not the first time that such an attempt has been made. In 
Missouri, in 1875, when the so-called Granger movement was in full 
blossom, a similar attempt was made against the railroads. The writer 
of this note was brought professionally in contact with that attempt in 
such a way as enables him to state that some of the counties assessed 
railroad property at three times its value, and farm property at one- 
third or one-fourth its value. Locomotive engines were, for instance, 
assessed by Vernon County at $25,000, although they cost about $8,000 
when new. Pullman coaches were assessed at $8,000 apiece, although 
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they cost about $2,500 when new. The office of ‘the State Board of 
Equalization was to ‘‘equalize’’ these infamous assessments, which 
office was finally performed by the writer of this note as master in 
chancery under a decree of the United States Circuit Court. This, 
truly, was taking a sovereign State by the mane. : 
Appended to the South Carolina Memorial are some extracts from 
the message of Governor Tillman, of South Carolina, to the legislature 
of that State at its last session. These, though good reading, are too 
long for us to print. We confine ourselves to printing a single extract 
involving a statement of the facts of the controversy between the State 
of South Carolina and the United States Circuit Court sitting therein:— 


The State Railroad Board of Equalization, in pursuance of its duties, assessed 
the taxes on railroads for the fiscal year 1890-91 in accordance with its under- 
standing of the constitution and the law. The railroads made a return of their 
property at a much lower value, and, when the time for payment came, ten- 
dered only such taxes as were due on their own assessment. Injunctions were 
granted by the United States court in every case against the treasurers, pro- 
hibiting the issue of executions and the collection of the taxes in dispute, 
The attorney-general and his associate counsel denied the jurisdiction of the 
Circuit Court in those cases where the amount involved was less than 2,000, 
and denied the right of the court to lump the amounts in the different counties 
so as to bring the sum up to the requirements for obtaining jurisdiction; and 
the main issue as to the legality or illegality of the taxes was left to rest, pend- 
ing the appeal to the Supreme Court on this question of jurisdiction. 

In January last the Supreme Court decided the question in favor of the State, 
and decreed that the lower court had no jurisdiction where the sum of taxes in 
dispute in any one county was less than $2,000. This at once ended the fight, 
so far as all the railroads not in the hands of receivers were concerned, and 
those roads paid the taxes due. But unfortunately out of a total railroad mile- 
age in South Carolina of 2,552 miles, 1,419 miles, considerably more than half, 
are in the hands of receivers, and the question which presents itself to us is, 
whether during the life of the receiverships, which depends on the will of 
the courts, the State shall be denied the right to collect the taxes assessed in 
accordance with her laws and shall receive only what the alien owners of the 
roads, who select the receivers, see proper to pay. 

It is altogether probable, and almost certain, that while there has been some 
slight reduction in the assessments for this year, the taxes for 1892-’93 will be 
tendered by the roads on their own valuation, and we may add to the above 
amounts $50,000, making a total of about $208,600 due for State, county and 
school taxes by these corporations for the three years. 

As soon as the decision was sent down last January in regard to the juris- 
diction of the court, believing that the decision would enable us to collect all 
taxes due by the railroads where the amount was less than $2,000 in any one 
county, orders were issued by the comptroller-general to the treasurers to issue 
tax executions and place them in the hands of the sheriffs for collection. 
These were for the taxes of 1891-’92, which had never been the subject of 
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injunction or in any wise brought into court, and the sheriffs were ordered to 
promptly levy and collect the same. But the Richmond and Denville Railroad 
and the South Carolina Railway, both in the hands of receivers, applied to 
Judge Simonton for an injunction against the sheriffs, and an order was issued 
for them to show cause why they should not be attached for contempt. The 
sheriffs from the counties of Abbeville, Anderson, Newberry and Aiken were 
thus summoned, and at the same time an order to “ cease from interfering” 
with the property was issued. Feeling that the issue was one of vital conse- 
quence, and that the State could not afford to back down without testing the 
matter as to the legality of these proceedings, the sheriffs were instructed to 
hold the property, and able counsel retained to assist the attorney-general in 
presenting the State’s case. Judges Goff and Simonton decided in favor of the 
receivers, or rather of themselves, and a decree fining the sheriffs $500 each, 
and imprisoning them until they paid the fines or purged themselves, was issued. 
An appeal was taken to the Supreme Court under habeas corpus proceedings and 
that court sustained the court below. Having thus exhausted all means of 
redress the fines were paid, for I would not subject the State’s officers to the 
indignity and humiliation of apologizing for obeying her laws and endeavoring 
to do their duty. 

The amount of the fines and costs, together with the lawyer's fee, making 
$4,000 all told, was paid out of the Governor’s contingent fund. 


The tenor of these extracts from the message of Governor Tillman 
is extremely disrespectful to the Federal judiciary, and especially the 
concluding paragraph. Nevertheless, after some hesitation, we have 
concluded to print it :— 


And what are we to do? Are we tamely to submit to these indignities and 
leave this petty tyrant to continue his acts of outrageous interference? 

The South Carolina Railway has been in the clutches of this par nobile 
fratrum, Chamberlain and Simonton, for four years, and there is no knowing 
how much longer it is to remain there. True, an order of court for its sale has 
just been filed, but that sort of hoctuspocus has been going on for over a year. 
The Richmond and Danville Railroad, a corporation unknown to our laws, but 
which has absorbed by lease or purchase seven railroads chartered by the State, 
has recently gone into the hands of another judicial syndicate, of which Judge 
Simonton is a member. If nothing is done the judges and their “‘ servants,’’ the 
receivers, are likely to retain possession of that fat carcass for many years, and 
we may judge the future by the past as to the intolerable condition to which 
we shall be subjected by these judicial usurpations. These creatures, these 
corporations, holding their existence from the State’s bounty and under its 
laws, like the monster Frankenstein, have grown greater than their creator. 
They already owe in the neighborhood of two hundred thousand dollars to the 
different tax funds of the State. They are in open rebellion against the Dispen- 
sary law and railroad commission, and are bending every energy to aid those 
who would smuggle whisky into the State and continue its illicit sale. There 
is nothing left the State, under the circumstances, since the decision of the 
Supreme Court, but to repeal the charters of every railroad in the hands of a 
receiver and destroy these creatures, which have grown so insolent that they 
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trample our laws under foot under the protection of this Federal judge, and 
laugh to scorn the restrictions which all citizens and other corporations must 
obey. It is a harsh and drastic measure, which would be wholly unwarranted 
under any other circumstances, but it is the last desperate remedy. The unholy 
marriage between the ‘‘ dignity ’’ of the Federal court and these harlot corpora- 
tions must be annulled, and the owners of the bonds made to understand that 
there is a point beyond which the patience of the State will not permit them to 
go. The Federal court will, of course, claim that the property is in its posses- 
sion and attempt to administer it; but if there is any regard for law left, such 
course will force the property to sale and wind up the existence of these roads 
as at present organized and owned. After that is accomplished, or while it is 
being accomplished, provision can be made for giving them a new life upon such 
conditions as the legislature may determine. Care should be taken in granting 
all future charters to prevent the absorption of competing lines by any railroad 
syndicate in or outside of the State. A law should be passed limiting the life 
of receiverships in the State, and a memorial addressed to the United States 
Congress setting forth the conditions which exist here, calling attention to the 
abuses which have arisen and asking legislation to restore to the State the 
rights of which the Supreme Court’s decision has robbed it, and the enactment 
of such laws as will throw the necessary restrictions around receiverships in 


future. Since the last decision of the court the situation has become 
intolerable. 


In pursuance of this recommendation, the legislature of South Caro- 


lina adopted, on the 21st day of December last, the following joint 
resolution: — 


Whereas certain railroads in this State, to wit: The South Carolina Railway, 
the Columbia and Greenville Railroad, the Spartanburg Railroad, the Charlotte, 
Columbia and Augusta Railroad and the Atlanta and Charlotte Air Line Railway, 
the last four a part of the Richmond and Danville system, are now in the hands 
of receivers appointed by the United States courts; and whereas said receivers 
have refused to pay the taxes levied upon said roads for county and State pur- 
poses, except an amount in each case far below the levy, and have been sustained 
in said course by the judges of said courts, although the laws of the State put 
them on the same plane with its individual citizens, which laws require all per- 
sons and corporations to pay the amount so fixed as their tax, and if in their 
judgment excessive, to pay the same under protest and sue for the excess in the 
Circuit Courts of this State; and whereas some of the judges of said United 
States courts have imprisoned and fined some of the sheriffs of this State for 
levying upon some of the property of said railroads to satisfy tax executions 
duly issued according to law by the county treasurers of said State; and 
whereas said railroads are hiding behind said receiverships, to the great injury 
of the people of this State; and whereas it is claimed that the statute law of 
the United States is such that orders of this kind can be passed by said judges; 
now be it : 

Resolved, By the Senate of the State of South Carolina, the House of Repre- 
sentatives of said State concurring. That a committee of two senators on the 
part of the Senate and three representatives on the part of the house be 
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appointed to prepare a memorial to be presented to the Congress of the United 
States to lay before that body the said grievance, and ask that relief be given 
the people by the passage of suitable Federal legislation. 


The committee was appointed as follows: Hon. W. D. Evans and 
IIon. John Gary Evans on the part of the Senate; Hon. John E. 
Breazeale, Hon. W. O. Tatum and Hon. F. B. Gary on the part of the 
House of Representatives. It is the memorial prepared and signed by 
these gentlemen which we print at length elsewhere. A large portion 
of it, that which deals with the legal aspects of the question, is under- 
stood to have been prepared by Hon. W. C. Benet, one of the circuit 
judges of the State of South Carolina. 

Although neither of the great political parties which contend for 
mastery in our country have much sympathy with the aspirations of the 
party now controlling the politics of South Carolina, and although this 
memorial may be at times heated and intemperate, yet it is the memorial 
of the legislature of what was once called a ‘‘ sovereign State,’”’ and, 
as such, it is entitled to receive, and doubtless will receive, respectful 
consideration. We trust that it will not be thought in any quarter that 
South Carolina is again in rebellion against the constituted authorities 
of the United States. The case seems to be now reversed, and the 
United States is in rebellion against South Carolina. In 1832 South 
Carolina nullified the laws of the Union within her borders; in 1894 a 
Federal judge and two or three gentlemen appointed by him to be 
receivers of certain railroads, nullify the laws of South Carolina. South 
Carolina raised the Palmetto flag in 1861, but she now performs the 
more humble office of seeking a redress of her grievances within the 
Union, in the form of a memorial to the representatives of the people 
of the United States in Congress assembled. In this she has chosen 
the better part. It is true that she did not do this before making some 
unsuccessful attempts, through sheriffs and constables, to interfere with 
the custody of receivers of courts of the United States within her limits. 
Nevertheless, while the historic State is still quite rebellious, we trust 
that neither ‘‘treason’’ nor ‘‘secession’’ will be discovered in her 
memorial, and that there will be no clamor to “ call out the troops,’’ — 
especially against us for publishing it. 

South Carolina has taken the course which every other member of 
the Union should take for the redress of similar grievances, real or 
imagined. It is a mistake, as a great many people have come to sup- 
pose, that the Federal judiciary, because it has the last word, is above 
the Federal legislature. This subject of Federal railway receiverships 
is loaded down with abuses which seriously demand the investigation 
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of Congress. Not the least is the refusal to pay the taxes assessed by 
the States upon the property in the hands of the receivers, and the 
obstruction of the police laws of the States. As great a grievance lies 
in the striking down of contracts by the issuing of receivers’ certifi- 
cates, cutting into the oldest mortgages, and used to take up floating 
debts incurred by manipulators who have drained the revenues of the 
railroads steadily into their own pockets. Nor in dealing with this sub- 
ject can the fact be ignored that the vast fabric of Federal railway 
receiverships rests largely upon a jurisdiction plainly usurped under the 
pretense of a corporation aggregate being a ‘*‘ citizen.”’ 

When this memorial was presented, it was stated that there was a 
disposition to ignore it because of the feeling that Congress ought not 
to interfere with a co-ordinate branch of the government. Congress is 
the law-making power, and where abuses exist in the conduct of any 
branch of the government, it is its office to pass laws which will correct 
those abuses. In the discharge of that office, it is its duty to inquire 
where abuses are alleged to exist, especially when called upon so to do 
by the legislature of a State. The subject of railway receiverships 
especially in the case of interstate railways, is a very large one, and a 
very difficult one, and it is one which earnestly demands the attention 
of that body. 


Hon. Wittram Prarr Wapr.—The death of one of the brightest 
members of the legal profession, although it cannot at this writing be 
called recent, should not pass without some notice. Hon. William 
Pratt Wade, judge of the Superior Court of Los Angeles County, Cal- 
ifornia, died in that city on the 5th of November last. His death is 
ascribed to an illness contracted in his favorite pastime of fishing during 
his previous summer vacation ; but we confidently think that it was due 
to his vitality being worn out through the protracted labors of his pro- 
fession. He was born in Crawfordsville, Indiana, on J anuary 31st, 1839. 
He first learned the trade of a printer, but soon took up the study of 
law, and, while engaged in that study in the office of John W. Thompson 
at Davenport, Iowa, the Civil War broke out, and he entered the Second 
Regiment of Iowa Infantry on the 2d of April, 1861. This was the first 
regiment raised in that State for the term of three years, the first regi- 
ment having been merely a three months’ enlistment. Private Wade 
had the rare fortune of assisting in the achievement of one of the most 
important and memorable victories of the Civil War. That was the 
storming and capture of the outer lines of the Confederate works at Fort 
Donelson. The Second Iowa was the first regiment entered the works 
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and General Grant telegraphed to the Governor of Iowa that the Second 
Iowa had proved themselves the bravest of the brave. In that charge 
Private Wade received a severe wound, in consequence of which he 
was discharged from the service. He now resumed the study of the 
law, and was admitted to the bar at Davenport in 1863, by Hon. 
John F. Dillon, then judge of the District Court of that district. 
He subsequently practiced law in Kansas City, in St. Louis, in Lead- 
ville, and in Los Angeles; but the profession know him best through a 
number of valuable legal treatises. The first was his Law of Notice. 
Then followed a work on Mining Law, and finally his last and best work 
came on the Law of Attachment and Garnishment, in two volumes, — a 
work which we believe to be the best American work on that subject. 
In 1888 he was elected a judge of the Superior Court of California, and 
took his seat on the first of January, 1889, — presiding over Depart- 
ment Number Three of that court at Los Angeles, which office he held 
at the time of his death. Judge Wade was singularly honest, direct and 
fearless. His works are ‘‘ jurist works’’ in the sense that he examined 
every case with painful attention, comparing the decisions carefully, 
and put thought into every paragraph. He never shone by borrowed 
light — not to the faintest extent. If his manners on the bench at times 
seemed harsh, this was due to his directness and honesty of character, 
to his utter inability to court favor by flattery, or even by an undue 
urbanity. While destitute, on the one hand, of the mere arts of popu- 
larity, he was, on the other, a very warm-hearted and generous man. 
Few men have gone further toward mastering the law as a science, and 
few have really possessed a clearer or wider grasp of legal principles, or 
have been able to reason as lawyers from wider analogies. These quali- 
ties fitted him for the appellate, rather than for the nisi prius bench; 
for in the latter office executive force and quick perception are chiefly 
needed. Judge Wade was married in 1869 to Miss Amelia Britt. They 
had no children. Besides his widow, who was the faithful companion of 
his intellectual labors, he leaves an aged father, and a large circle of 
devoted friends to mourn his untimely loss. 


Tre American Bar AssociaTION AND THE Excision CasE.— 
We have refrained from any observations in these columns upon the 
Chinese Exclusion Case, though we have been almost bursting with 
observations upon that decision ever since it was rendered. But now 
that a report of the committee on international law, of the American 
Bar Association, at its last annual meeting, has come under our eye, 
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signed by five eminent lawyers, characterizing that decision by using 
the words ‘‘the very extreme doctrine of the court,’’ —we think it 
time for us to say something for the little good it may do. The case! 
was extraordinary in several respects. Congress had passed a law 
excluding from our limits Chinese, with certain exceptions. Another 
law denied to such emigrants the privilege of becoming citizens of the 
United States under our naturalization laws. In fraud of the former of 
these laws, Chinese emigrants were being imported in great numbers. 
This importation took place under the auspices which had controlled all 
former importations of Chinese laborers, — under the control of six 
Chinese guilds or societies, called the ‘‘ Six Companies.’’ These com- 
panies imported Chinese emigrants into this country under contracts 
appealing to their superstition to such an extent as to create in each case 
a state of slavery; so that the importation was simply the importation 
of slave labor. We need not enlarge upon this, because every man 
who has lived for any considerable time on the Pacific coast knows the 
facts and enough of the details. As against a white man the Chinese 
have no regard whatever for the obligation of an oath, and ordinary 
legal methods are therefore inadequate in dealing with them, That is 
equally well-known to every man acquainted with the subject. 
Wherever the Chinese have come in any considerable numbers, no con- 
siderable number of white men can be found who are not in favor of 
their expulsion. We do not care to comment upon the grounds of this 
prejudice. Rightly or wrongly, it exists, and if the Chinese were to 
swarm into Massachusetts or New York, it would exist as strongly there 
as in California. This sentiment demanded the expulsion of those 
Chinese who had been smuggled into our borders by the Chinese slave 
traders, the Six Companies, in violation of our laws. That was what 
it demanded, and that was all it demanded. It demanded that men 
who were not citizens and who were not allowed to be such who were 
not Christians but heathens, and who were upon our shores in contempt 
of our laws, should be forcibly and summarily removed to the country 
from whence they came. That was all that the Geary law — so called 
from its having been introduced by representative Geary, of California, 
exacted. What possible constitutional questions worthy of debate 
could arise as to the validity of such a law? It is a principle of inter- ~ 
national law, conceded by all civilized nations in their intercourse with 
each other, that every nation has a right to expel aliens from 


1 We allude to Fong Yue Ting v. Justice Gray writing the majority 
United States, 149 U. S. 698, decided opinion, and the Chief Justice and 
by five judges against three,—Mr. Justices Field and Brewer, dissenting. 
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its limits at its mere pleasure, being accountable only to the 
country of the alien for any harsh or undue exercise of the right. 
It was therefore competent for the United States, if it should see fit to 
do so, to expel the Chinese laborers who had come into our country in 
violation of our laws, unless restrained in some way from so doing. 
But what possible constitutional restraint could there be put upon such 
political action, having relation only to our external relations? What 
clause in our Federal constitution deals with it by any remote applica- 
tion? It is said that there are certain guaranties in the Federal consti- 
tution, — restrictions upon the power of Congress —in favor of life, 
liberty, and property. Certainly. But who ever supposed, until this 
case was gotten up by the Executive for the purpose of overturning a 
law of Congress, that these guaranties were intended for the protection 
of aliens who had no right to be upon our shores? An alien friend, 
who is here in violation of our laws, is no more entitled to our consti- 
tutional guaranties, than an alien enemy would be. But it is said that 
aliens are entitled to the protection afforded to our own citizens by the 
guaranties in our constitution against oppression in the form of legisla- 
tive action, and that there are decisions to this effect. There are 
decisions on both sides of the question, which we could collect and 
cite if we had time. But it would be unnecessary for the purposes of 
the argument. Grant it that these constitutional guaranties extend to 
the protection of alien friends residing among us; yet was it ever held 
that such guaranties were framed for the benefit of aliens unlawfully 
residing among us? of aliens coming upon our shores in contempt of 
our laws? There lay the whole question; there lay the gross aberra- 
tion of the three dissenting opinions. The persons who were claiming 
the protection of these constitutional guaranties were admittedly aliens. 
Admittedly they could never become citizens. Admittedly the United 
States possessed the power of expelling them, being responsible only 


to the Emperor of China. The folly of the dissenting opinions lay in — 


the fact of their holding that these aliens had all the rights in respect 
to the mode of their expulsion — the right and all the forms and de- 
lays — which a citizen would have, if proceeded against in a Federal 
tribunal for a violation of some Federal law. Suppose that when the 
first set of amendments to the constitution, which contain the guaran- 
ties so vehemently insisted upon in these dissenting opimions, were 
submitted to the legislatures of early States for ratification, the ques- 
tion had been raised that they might be appealed to by hordes of alien 
heathen pouring in upon us in violafion of our laws, in such a manner 
as to delay, obstruct, and prevent any processes devised for their ex- 
pulsion. Would not the question have been answered quickly that the 


it 

Ww 

er 

1e 

of 

8. 

ill 

ix 

ts 

on 

in 

se 

is 

t. 

ne 

of 

to 4 

re 

se 

ve q 

at 

en 

re 

pt 7 

ed 

a, 

te 

: 

ity 

nd 4 | 

1g. | 


292 28 AMERICAN LAW REVIEW. 


guaranties of our constitution are intended only for our own citizens 
and for those aliens who by our comity and hospitality are allowed to 
live among us. But it is said that there is at the outset a pre- 
sumption when a Chinaman is arrested under such a drastic law as 
the Geary law, that he is properly here, and that until it is 
ascertained, in conformity with all the usual legal forms and delays, 
that he is not properly here, he stands before the court sur- 
rounded with all the constitutional guaranties and immunities. The 
presumption should be exactly the reverse. Those constitutional 
guaranties were made primarily for citizens. Whenever aliens claim their 
benefit the burden should be upon them of proving that they are law- 
fully here and entitled to that benefit. Mr. Justice Gray amply vindi- 
cated his character as a great judge when he pointed out, in the opinion 
which he wrote for the majority of the court in that case, that the whole 
matter of the law and of action under it was mere political action, some- 
thing as to which the power of Congress was plenary, and in respect to 
which it was not subject to judicial supervision. Such we understand 
to have been the substance of his argument.! If the decision had been 
the other way, —if the Supreme Court had overthrown a law undoubt- 
edly demanded by the sense of a large majority of the American peo- 
ple, and by the almost unanimous sense of that portion of the American 
people directly touched by the evils of Chinese immigration, the Federal 
judiciary would have been brought face to face with the Federal legisla- 
ture ; an appointed judiciary would have been brought face to face with 
a self-governing people; the result could not have been doubtful; that 
judiciary would soon have been taught where it really stood. We have, 
in other relations, taken the position in this publication, again and again, 
and we maintain it firmly, that in respect of our external relations, 
Congress possesses all the power which can be ascribed to any sovereign 
legislature, untrammeled by constitutional restraints; and that it is 
wholly beyond the jurisdiction of either the Federal or the State judiciary 


1 In the course of his opinion, he 
said: ‘Chinese laborers, therefore, 
like all other aliens residing in the 
United States for a shorter or longer 
time, are entitled, so long as they are 
permitted by the government of the 
United States to remain in the country, 
to the safe-guards of the Constitution, 
and to the protection of the laws in 
regard to their rights of person and 
of property, and to their civil and 


criminal responsibility. But they con- 
tinue to be aliens, having taken no 
steps towards becomirg citizens, and 
incapable of becoming such under the 
naturalization laws; and therefore, 
remain subject to the power of Con- 
gress to expel them, or to order them 
to be removed and deported from the 
country, whenever, in its judgment, 
their removal is necessary or expe- 
dient for the public interest.”’ 
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to touch or meddle with this power of Congress. In our judgment, 
Congress might, if it had seen fit, have subjected every Chinese alien 
residing in this country to a military expulsion, being responsible, not 
to the Supreme Court, but only to the Emperor of China. 


APppoINnTING FROM THE Bar TO THE FeprRrat Supreme Court. — 
The successive appointments of Mr. Hornblower aud Mr. Peckham have 
served at least one useful purpose, that of drawing public attention to 
the impropriety of recruiting that court from the ranks of the bar to 
the neglect of tried and experienced judges on the bench. It is a gross 
and profound violation of the principle of civil service reform, and a 
violation of it in respect of one of the highest offices and in the highest 
degree. To take a man from the bar who has merely attained the 
standing acquired by a successful practitioner, and amassed money out 
of his practice, and to place him upon a judicial throne, to the neglect 
of judges of the Federal courts, and of the highest State courts, who 
have given up their positions at the bar, is an unseemly thing. Upon 
this subject the Review of Reviews voices the correct sentiment in the 
following language :— 

There are the tried and well-known men serving on the Federal circuit and 
district benches. They have given up all hope or prospect of lucrative practice 
at the bar, having entered for life upon the public service. It strikes one asa 
rather painful thing that the president should pass by all these men, eminently 
qualified as many of them are to sit on the Supreme bench, and should name a 
personal friend of whom the country has never heard, who has accumulated 
means as a corporation lawyer, and who would now enjoy the almost matchless 
honor of a place on the United States Supreme bench. Then there are the dis- 
tinguished jurists who sit on the Supreme benches of the forty-four States, and 
many men of marked fitness who hold other judicial positions. The salaries 


of judges are not large; and the men who serve us in that capacity deserve the 
most considerate treatment. 


The judges of the Federal, circuit, and district courts, and the judges 
of the State courts, ought to be encouraged to the faithful and thorough 
performance of their duties, with the hope that distinction will be 
rewarded by further promotion. 
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NOTES OF RECENT DECISIONS. 


Assautt Across THE Bounpartss or A State.— In Simpson v. State,! 
the Supreme Court of Louisiana hold that the offense of shooting at 
another is committed in this State when one in the State of South Caro- 
lina, without malice aforethought, but not in his own defense, or under 
other circumstances of justification, aims and fires a pistol at another 
who at the time is in this State, although the ball misses him, and 
strikes the water in this State near the boat which he occupies. This 
is in accordance with the position we took in this publication in regard 
to the Cutting imbroglio between the United States and Mexico.? It 
will be remembered that we held that Cutting, by publishing the crim- 
inal libel in Mexico, had committed an offense against the laws of 
Mexico, although he, at the time of writing and printing the libel, was 
within the United States, and although his paper, which contained the 
libel, was printed within the United States, —it having been sent by 
him into Mexico and circulated there. And one of our illustrations 
was the supposed case of a man firing a gun from the American side of 
the Rio Grande, and killing a man on the Mexican side; which, if 
purposely done, would be murder in Mexico. 


ATTORNEY AND CLienT: StIPuLations THE Course oF Lit- 
reaTIon Witt His Cirent. — This subject is always of extreme 
interest to lawyers, and there is quite an accumulation of adjudged law 
in respect of it. 1t forms a considerable chapter in a recent work. 
The general proposition there stated is that ‘‘ while the general retainer 
to collect a debt or to conduct a cause does not, except under extra- 
ordinary circumstances, enable the attorney to bind his client by a 
compromise entered into with the opposite party,‘ yet he has general 


117 S. E. Rep. 984. gerber, 56 Mo. 465; Ambrose v. Mc- 
220 Am. Law Rev. 918. Donald, 53 Cal. 28; Preston v. Hill, 50 
*1 Thompson on Trials, § 190, etseg. Cal. 43; Township v. Keller, 100 Pa. 
* Citing Jones v. Inness,32 Kan.177; St. 105; s.c. 48 Am. Rep. 42; Huston 
Kelly v. Wright, 65 Wis. 236; Roberts v. Mitchell, 14 Serg. & R. (Pa.) 307; 
v. Nelson, 22 Mo. App. 28; Waldenv. Stackhouse v. O’Hara, 14 Pa. St. 88; 
Boulten, 55 Mo. 405; Spears v. Leder- Stokely v. Robinson, 34 Pa. St. 315; 
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power to make such engagements and stipulations in or out of court as 
he may deem proper in the conduct of the litigation,’ and where they 
are entered into without fraud or collusion, they will bind his client.’’ 2 
Following this general proposition is a catalogue of things which 
he may do so as to bind his client,? which catalogue goes far beyond 
justifying the decision of the Supreme Court of the United States in 
the recent case of Halliday v. Stuart,4 where it is held that it is within 
the scope of an attorney’s authority to agree that, if a foreclosure sale 
is effected pending an appeal from the foreclosure decree, the proceeds 
shall be held in court, subject to be disposed of pursuant to the de- 
cision and mandate of the appellate court; and that such an agreement 
estops the parties to it, as against the purchaser at the sale, from look- 
ing to the lands, rather than their proceeds, although the appellate 
court reverses the decree for error in overruling a defense based on a 
want of proper parties. 


CompBrnations OF EmpLoyers.— The Supreme Court of Pennsylvania, 
in the recent case of Cote v. Murphy,® holds that a combination of 
employers who resist an attempt made by a combination of employes to 
force an artificial advance of wages, is a lawful combination. It 
appeared that a combination of employers prevented dealers in the sup- 
plies used by such employers from selling to an employer who was not 
a member of their combination, and who had conceded a demand of 


Mackey »v. Adair, 99 Pa. St. 143; Ham- 
rich v. Combs, 14 Neb. 381; Robinson 
v. Murphy, 69 Ala. 543; Herriman v. 
Shoman, 24 Kan. 387; s. c. 36 Am. Rep. 
261; Levy v. Brown, 56 Miss. 83; 
Pickett v. Merchants National Bank, 
82 Ark. 346; Mandeville v. Reynolds, 
68 N. Y. 528; Wadhams »v. Gay, 73 Ill. 
415; People v. Quick, 92 Ill. 580; 
Holker v. Parker, 7 Cranch (U.S.), 436. 

1 Citing Greenlee v. McDowell, 4 
Tred. Eq.(N. C.) 485; Branch v. Walker, 
92 N. C. 89; Moulton v. Bowker, 115 
Mass. 36; Williamson-Stewart Paper 
Co. v. Bosbyshell, 14 Mo. App. 534, 
538; Levy v. Brown, 56 Miss. 83; 
Annelly v. Saussure, 12 S.C. 488; Read 
v. French, 28 N. Y. 293; Nightingale 
v. Oregon &c., R. Co., 2 Sawy. (U. S.) 


338. See also Schoregge v. Gordon, 
29 Minn. 367; Clark v. Randall, 9 Wis. 
135; Nelson v. Cook, 19 Ill. 440; Gor- 
ham v. Gale, 7 Cow. (N. Y.), 739; 
Union Bank v. Geary, 5 Pet. (U. 8.) 
99; Newberry v. Lee, 3 Hill (N. Y.), 
526; Oestrich v. Gilbert, 9 Hun (N. 
Y.), 242; Jennie v. Delesdernier, 20 
Me. 183; Week’s Att., § 218; Whart. 
Ag., § 585, et seg. He cannot stipulate 
that a sheriff shall conduct a business 
on which he has levied. Alexander v. 
Denaveaux, 53 Cal. 663; s. c. 59 Cal. 
476. 

2 Citing Beck v. Bellamy, 93 N. C. 
129. 
$1 Thompson on Trials, § 191. 
4 14 Sup. Ct. Rep. 302. 

5 28 Atl. Rep. 190. 
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employes, by informing such dealers that no member of the combina- 
tion would buy from them if they sold to such employer. It was held 
that this did not constitute unlawful coercion. The decision proceeds 
on the ground that what is lawful in a single person is not unlawful 
because done or attempted by a number of persons combined. The 
legislature of Pennsylvania had relieved employes from the operation 
of the principle of the common law, which made a combination to 
advance wages an unlawful conspiracy, and the court justly held that 
this operated to relieve employers from the restraint of that principle ; 
for they must, on the principle of self-defense, be allowed to resort to 
the same means to which their employes were allowed to resort. This 
seems to be sensible and just. Where one of the aggregate parties to 
a labor contract —if this expression can be used —is left free, the 
other ought to be left free. Both ought to be allowed to fight the devil 
with fire, to meet strike with lockout, and lockout with strike. In Bohn 
Man. Co. vy. Hollis, the Supreme Court of Minnesota has lately decided 
that if a large number of retail lumber dealers had formed a voluntary 
association by which they mutually agreed that they will not deal with 
any manufacturer or wholesale dealer, but would sell lumber directly 
to consumers, not dealers, at any point where a member of their asso- 
ciation is carrying on a retail yard, and to provide in their by-laws 
that, whenever any wholesale dealer or manufacturer makes any such 
sale, the secretary shall notify all the members of the fact, is not unlaw- 
ful, nor can the secretary be enjoined from sending such a notice. 


ConstituTionaL Law: Potice ReGuiations — Statutes Forsippine 
THE EmpLorment or CHILDREN IN THeEateRs ConstiTUTIONAL.— In the 
case of People v. Ewer,? the Court of Appeals of New York affirmed 
the constitutionality of a statute of that State forbidding under a penalty 
the employment of children in theatrical exhibitions. The following 
syllabus, which we take from the New York Law Journal, gives a good 
synopsis of the decision and the ground on which the court proceeds :— 


Section 292 of the Penal Code, prohibiting the employment of a female child, 
apparently or actually under the age of 14 years, as a dancer, or in a theatrical 
exhibition, or in any exhibition dangerous or injurious to the life, limb, health 
or morals of the child, is constitutional, When the operation of the police 
power of the State is in the direction of so regulating the use of private 
property and of so restraining personal action as manifestly to secure, or to tend 


1 55 N. W. Rep. 1119. 2 36 N. E. Rep. 4; aff’g s. c. 70 
Hun (N. Y.), 239. 
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to the comfort, prosperity or protection of the community, providing that the 
legislation has some relation to these ends, then no constitutional guarantee is 
violated and the legislative authority is not transcended. Chapter 292 of the 
Penal Code is not to be construed as applying only when the exhibition offends 
against morals or decency, or endangers life or limb, or what is required of the 
child actor. Its application is to all public exhibitions or shows. The inalien- 
able right of a child or adult to pursue a trade is indisputable, but it must be 
not only one which is lawful, but which, as to the child of immature years, the 
State, as parens patriew, recognizes as proper and safe. The cases which limit 
the exercise of the police power establish that the legislature has no right, 
under the guise of protecting health or morals, to enact laws which, bearing 
but remotely, if at all, upon these matters of public concern, deprive the citizen 
of the right to pursue a lawful occupation. 


Contempt: State Orricer Seizing Goops 1x Hanps or FEDERAL 
Court Recetver — Soutn Carona Dispensary Law. — We have care- 
fully examined the decision of the Supreme Court of the United States 
in Re Swan,' to which reference is made in the memorial of the iegisla- 
ture of South Carolina elsewhere printed, and we are surprised that the 
attorney-general of South Carolina, if he knows any law at all, should 
have applied to the Supreme Court of the United States for a habeas 
corpus in such a case with any hope of success. There is nothing in 
the case, from beginning to end, about which any well-informed lawyer, 
whose mind was not biased or inflamed, could have a particle of doubt. 
Briefly stated, the case was that there was a barrel of whisky which had 
been shipped into South Carolina, lying in a warehouse under the con- 
trol of a Federal court receiver of the railroad on which the shipment 
had been made, awaiting information as to the proper consignee, about 
whom some mistake had been made; that a constable of South Carolina 
without any warrant, but professing to act under the authority of the 
so-called Dispensary Law of that State, seized the goods and held 
them; that there was no provision in the Dispensary Law which 
authorized a seizure of such goods without warrant; that if there had 
been sych a provision, it would have been in conflict with the 
provision of the constitution of South Carolina against unreasonable 
searches and seizures, unless it had provided for the procuring 
of a warrant after the seizure within a reasonable time; and finally 
that the constable, when arraigned for contempt before Federal Judge 
Simonton, whose officer the receiver was, persisted in his determination 
to retain the goods seized, though disclaiming any intention to commit 


1150 U.S. 637; s. c. 14 Sup. Ct. Rep. 225. 


awe 
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a contempt of the court. This left no course open to Judge Simonton 
except to proceed to punish him for contempt. In rendering an 
opinion, — if indeed any opinion were needed in so plain a case — the 
learned judge disclaimed all purpose to violate the laws of the State, 
and dwelt on the obligation which rested upon his receiver, as a com- 
mon Carrier, to respect and obey those laws. But it was simply a case 
where the custody of his receiver had been invaded without warrant of 
jaw, and where goods had been taken out of that custody, and where 
the trespasser, standing in the face of the court, refused to restore the 
same.! Thus committed for contempt of the Federal tribunal, the 
prisoner, represented by the Attorney-General of South Carolina, 
applied to the Supreme Court of the United States for a habeas corpus 
to release him. The opinion of the court is written by Mr. Chief 
Justice Fuller, and embodies the unanimous judgment of the court; 
for in such a case it would have been a gross imputation on the court 
if there had been any lack of unanimity. The learned Chief Justice 
deals with the questions presented, with the gravity which is demanded 
in any case which presents even a seeming conflict between the Federal 
and the State authorities, and he makes the propriety of the action of 
Judge Simonton entirely clear —if indeed language or argument were 
needed to make it clear. He sets out in patient detail, in his prelimin- 
ary statement, all the applicatory provisions of the South Carolina Dis- - 
pensary Law, and shows that none of them would have warranted a 
seizure of the liquor in question, even if it had not been in custodia 
regis; and while he proceeds with the questions raised at some length, 
with the evident purpose of making the authorities of the State of 
South Carolina understand the law on this question, if such were possi- 
ble, he really states all there is in the case before him in the following 
paragraph :— 


The possession of property by the judicial department, whether Federal or 
State, can not be arbitrarily encroached upon without violating the fundamental 
principle which requires co-ordinate departments to refrain from interference 
with the independence of each other,? and the position that a petty officer can 
take property from the possession of a court without permission and without 
warrant, “upon his own motion, and without instructions from any other 
person,’’ as petitioner admits he did, because in his view the duty is imposed 
upon him by a particular statute, and that the court is without power to pass 
upon the questions involved, or, if it does so, that its judgment may be treated 
with contemptuous defiance, is utterly inadmissible in any community assuming 
to be governed by law. 


! The decision of Judge Simonton 2 Ex parte Tyler, 149 U. S. 164, 18 
will be found in 57 Fed. Rep. 485. Sup. Ct. 785. 
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FeperaL Jurispiction: Supreme Court or THE Unitep States — 
Fottowinec State Decisions AS TO THE MEANING OF STATE STATUTES 
WHICH AKE CHALLENGED As VIOLATIVE OF THE CONSTITUTION OF THE 
Unitep States. — The decision of the Supreme Court of the United 
States in Baltimore Traction Co. v. Baltimore Belt R. Co.,) again draws 
attention to the question to what extent the Supreme Court of the 
United States will adopt the interpretation put by the highest court of 
a State upon a statute of the State which is challenged as being in con- 
travention of a provision of the constitution of the United States. 
Quite a little essay could be written upon this topic; but we believe 
the true distinction to be, that if the statute, as expounded and applied 
by the highest court of the State, violates no right secured by the con- 
stitution of the United States, then the Federal Supreme Court will not 
go into an independent analysis of the statute for the purposes of deter- 
mining whether it has this effect, as they might understand its provis- 
ions as a matter of original interpretation. That in substance is what 
the court now decides. The case was a proceeding for the condemna- 
tion of land for public purposes under the statute laws of Maryland. 
It was objected that a provision of the governing statute violated the 
fourteenth amendment to the constitution of the United States, in that 
the owner of land condemned thereunder might be deprived of his prop- 
erty without due process of law, because the act did not provide for ~ 
any notice to him of the proceeding. But it had been previously 
decided by the Court of Appeals of Maryland that the act properly 
construed did require notice to be given.2 ‘‘ We are bound,’’ said 
Fuller, C. J., ‘* to accept this conclusion of the State court as to the 
proper construction of the statute of the State,* at the time of these 
proceedings, and therefore notice was required.’’ To illustrate the dis- 
tinction above referred to let us suppose that the statute had: prescribed 
something in lieu of notice, which was really not notice, and the Court 
of Appeals of Maryland had held that to be notice. That holding would 
not have been binding upon the Supreme Court of the United States as 
the proper interpretation of the statute for the purpose of determining 
whether it violated a right secured by the constitution of the United 
States. It would still have been incumbent upon them to determine 
whether the statute, as construed and applied by the highest court of 
the State, did authorize a deprivation of property without notice; and 


1151 U. S. 187; s. c. 14 Sup. Ct. 8 Citing Green ». Neal, 6 Pet. (U. 
Rep. 294. 8.) 291; Davie v. Briggs, 97 U. S. 628; 
2 Railroad Co. v. Baltzett, 75 Md. Louisville &c. R. Co. v. Mississippi, 
108; s. c. 23 Atl. Rep. 74. 133 U. S. 590; s.c. 10 Sup. Ct. Rep. 348. 
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if it did, it would clearly deprive the property-owner of his property 
without due process of law, within the settled construction of this pro- 
vision of the fourteenth amendment. 


FepeRAL JuRispicTION: DocTRINE THAT JURISDICTION OVER THE PER- 
son MAY BE Wartvep. — In Central Trust Company v. McGeorge, the 
Supreme Court of the United States have recently held that a Circuit 
Court of the United States has jurisdiction of a suit between corpora- 
tions created by different States, though neither was created by the State 
in which the suit was brought, provided the defendant enters a general 
appearance, and pleads to the merits. The theory is that, by this 
action, it waives its personal privilege of not being sued outside the dis- 
trict of its domicile. The court further held that the voluntary action 
of a defendant corporation in waiving such privilege cannot be over- 
ruled at the instance of stockholders and creditors, not parties to the 
suit as brought, but who are permitted to become such by an interven- 
ing petition. In support of the decision that a corporation may waive 
the privilege of being sued in a court of the United States outside of the 
jurisdiction of its domicile, the court cited a number of its previous 
decisions. It also distinguished two of its previous decisions, on the 
ground that the defendant had specially appeared for the mere purpose 
of taking exception to the jurisdiction.* Outside of any Federal 
question involved in the foregoing decisions, it may be observed that it 
has been often held in the State courts that when a foreign corporation 
is sued out of the jurisdiction of its domicile and in a jurisdiction where 
it has no qualified domicile for the purpose of supporting an action 
against it, it waives the defense of jurisdiction by appearing for the 
purpose of contesting the merits,— the jurisdiction not being jurisdic- 
tion over the subject-matter, but mere jurisdiction over the person. 
It is to be observed, moreover, that there is nothing new or even recent, 


1151 U. S. 129; s. c. 14 Sup. Ct. 
Rep. 286. 

2 Ex parte Schollenberger, 96 U. S. 
378; Bank v. Morgan, 132 U.S. 141; 
s.c. 10 Sup. Ct. Rep. 37; Railway Co. 
v. McBride, 141 U. S. 127, 181; s.¢. 
11 Sup. Ct. Rep. 982. 

8 Shaw v. Mining Co., 146 U. S. 
444; s.c. 12 Sup. Ct. Rep. 935; South- 


ern Pacific Co. v. Denton, 146 U.S. 
202; s. c. 13 Sup. Ct. Rep. 44. 

* Hardy v. Insurance Co., 37 Oh. 
St. 336; Murry v. Vanderbilt, 39 Barb. 
(N. Y.) 140; Reynolds v. La Crosse 
&c. Packet Co., 10 Minn. 178; McCor- 
mick v. Pennsylvania R. Co., 49 N. Y. 
303; Hann. v. Barnegat &c. Co., 7 Civ. 
Proc. Rep. (N. Y.) 222; Brooks v. New 
York &c, R. Co., 30 Hun (N. 47, 
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in this principle when applied to the jurisdiction of the courts of the 
United States. It was long ago applied in cases where jurisdiction was 
sought to be obtained by attachment in cases where an action in per- 
sonam would not lie by reason of the ordinary conditions of Federal 
jurisdiction not being present. To particularize,— until the enactment 
of the Federal process act of 1872, Congress had failed to enact any 
law giving the remedy of attachment in courts of the United States, as 
a means of compelling the defendant to answer or otherwise, but an 
attachment could only issue out of those courts where they had juris- 
diction of an action against the defendant in personam, and then only 
as an auxiliary writ. If, however, a foreign attachment was issued 
without right by a circuit court of the United States, while it was the 
privilege of the defendant to refuse to appear, yet it was competent for 
him to waive the privilege, and he did so by appearing and pleading to the 
merits. This principle is of course not applicable where it touches the 
partition of jurisdiction which the constitution of the United States has 
made between the Federal and the State judicatories. There must in all 
the cases here supposed, be an adverse State citizenship, in order to give 
jurisdiction to a court of the United States, and the want of this can- 
not be waived. 


Improper REMARKS OF A JuDGE. — The decision of the Supreme Court 
of California in People v. Kindelberger,® may be briefly summed up as 
being to the effect that where a jury in a criminal trial are out all 
night without being able to agree, if the judge delivers to them an 
insulting harangue on their inability to agree, telling them that he sees 
no reason why twelve honest men should not be able to agree in such a 
case, and berating those jurors who, ‘‘with large heads and big 
capacity ’’ go to the jury room, and there express ‘‘ ill digested and 
rapid opinions on the case, and then stick to those opinions, right or 
wrong, unreasonably refusing to listen to the opinion and arguments of 
their fellow jurists, and so hang a jury,’’ this has a tendency to 
prejudice the defendant, and is ground for a new trial. Meantime train 


1 Toland v. Sprague, 12 Pet. (U.S.) 
300; Irvine v. Lowry, 14 Pet. (U. S.) 
293; Levy v. Fitzpatrick, 15 Pet. (U. 
8.) 167, 171; Dormitzer v. Illinois &c. 
Bridge Co., 6 Fed. Rep. 217; Anderson 
v. Shaffer, 10 Fed. Rep. 266; Chitten- 
den’s Case, 2 Woods (U. S.),437; Sad- 
dler v. Hudson, 2 Curt. (U. S.) 16; 


Nazro v. Cragin, 3 Dill. (U. 8S.) 474; 
Ex parte Railway Co., 103 U. S. 794. 
Compare North v. McDonald, 1 Biss 
(U. 8.) 57. 

2 So held in the cases last cited. 
See also Pollard v. Dwight, 4 Cranch. 
(U. S.) 421. 

3 34 Pac. Rep. 852. 
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robberies now take place in California about once a month on an 
average, and the people of several of her cities are at the mercy of 
footpads and sluggers. 


Liasiuity ror Nervous Sxock.’’ — In Mitchell v. Rochester Street 
Railway Company,' the circuit court for Monroe County, New York, 
holds, on a good many precedents, that an action will lie for damages 
where the injury consists of a nervous shock, consequent upon a fright 
caused by the negligence of the defendant. The Harvard Law Review 
in a note, cites several precedents in support of the conclusion. 


Lire Insurance: WaGeRING Poricres —Insurtnc One’s LIFE FOR 
THE BENEFIT oF HIS CouRcH. — In the recent case of Trinity Church v. 
Travellers Insurance Co.,? decided by the Supreme Court of North Caro- 
lina, it is held that where a policy is taken out on the life of a person 
for the benefit of a religious society, and the society pays the premium, 
it is void as a wagering contract, for the reason that where no ties of 
blood or marriage exist, no one can have an insurable interest in the 
life of another, unless he is a creditor or surety for such other. 


Master AND SERVANT: RiGHT oF A SLAVE TO WAGES WHEN KEPT IN 
IGNORANCE oF Emancipation. — The Boonville, Missouri, correspondent 
of the St. Louis Chronicle writes: ‘‘ Edie Hickam, an old negress, is 
the plaintiff in perhaps the most remarkable case ever tried in the courts 
of this county. She is an ex-slave, and brought suit against her master, 
Joseph Hickam of this county, for $5 a month wages as a family domes- 
tic for twenty-four years, during which time she claims to have been 
kept in ignorance of her emancipation. The suit was instituted here in 
1889 for $1,400, and resulted in a judgment in her favor for $700. 
Defendant appealed to the Kansas City Court of Appeals, which re- 
manded the case to the circuit court of this county, which now renders 
a decision for the defendant. A motion for a new trial has been filed, 
and public sentiment is in favor of the old negress, who has toiled for 
her master for a quarter of a century without remuneration.’’ The 
decision above referred to is reported in a late volume of the Missouri 
Court of Appeals. The court held that the maxim ignorantia legis 


125 .N. Y. Supp. 744. 8’ Hickam v. Hickam, 46 Mo. App. 
218 S.E. Rep. 175. 496. 
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neminem excusat is not recognized in cases of imposition, misrepresenta- 
tion, undue influence, misplaced confidence, or surprise, and, applying 
that doctrine to the case before them, they held that, if a girl, born and 
raised a slave, ignorant and unable to read, is kept for a series of years 
under a strict surveillance, and in utter ignorance of her emancipation, 
and is allowed to believe that she is still the property of her old master, 
and, under this impression, continues to work for him without intending 
to receive any pay for her labor, he having no intention to give any pay 
on his part, — her ignorance of her legal rights will not defeat her action 
for such work and labor, brought after she has learned of the fraudulent 
suppression of knowledge of the fact of heremancipation. Insucha case 
her recovery, if she can recover, must rest on the fraud practiced upon 
her, and not upon the question of the intention on her part to render 
her services gratuitously, or of the intention on the master’s part not to 
pay for them; because an intention of one party, superinduced by the 
fraud of the other party, is not regarded in the law. The opinion is 
written by Judge Gill, and the decision is a very just and humane one; 
and we can credit the statement in the St. Louis Chronicle that ‘‘ public 
sentiment is in favor of the old negress.’’ 


NEGLIGENCE: PassENGER ALIGHTING FROM Tratin— WHETHER Con- 
TRIBUTORY NEGLIGENCE IF PassENGER DisREGARDS A Printep Notice, 
AND ALIGHTS ON THE WRonG Sipe. — The case of Chicago &c. R. Co. v. 
Lowell,! presents, when stripped of its details of facts, the single.ques- 
tion whether it is contributory negligence, as matter of law, for a pas- 
senger to get off a railway train, when it stops at the station, upon the 
side on which passengers customarily get off, with the knowledge and 
consent of the trainmen, although there is a conspicuous notice in the 
cars that passengers are to get off on the other side. The plaintiff in 
the case under consideration got off on the wrong side in disregard of 
such a notice, and started to cross the tracks of the railway company, 
as passengers usually did, and was struck by another train on another 
track, which he failed to see, by reason of the track not being lighted ; 
and all questions except whether he was negligent as matter of law, were 
eliminated from the case. The court held that his conduct did not 
exhibit contributory negligence as matter of law. ‘The court followed 
a decision of the House of Lords, in so far as it held that the disregard 
of a notice posted by the railway company, intended to warn passengers 


1151 U.S. 209; s. c. 14 Sup. Ct. Rep. 281. 
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of danger, is not contributory negligence per se.1_ The opinion is writ- 
ten in that careful and well-balanced style which characterizes the 
opinions of Mr, Justice Brown. Justices Gray and Shiras concur in 
the result upon a question of procedure. 


New Docrrive THE Great Lakes are ‘ Hicn Seas.’’ — It is 
scarcely inaccurate to say that not a term of the Supreme Court of the 
United States passes, in which the court does not push forward the 
boundaries of Federal jurisdiction, by some unfaithful or even ridiculous 
interpretation of the Constitution or the Revised Statutes. At the 
term just closed its offense consisted in declaring that the open waters 
of the great fresh water lakes of North America are ‘high seas’’ 
within the meaning of section 5346 of the Revised Statutes of the 
United States; so that a court of the United States had jurisdiction, 
under the statute, of an assault with a dangerous weapon committed on 
a vessel belonging to a citizen of the United States in the Detroit river, 
out of the jurisdiction of any particular State and within the territorial 
limits of the dominion of Canada. Mr. Justice Field wrote the opinion 
of the court. Mr. Justice Gray and Mr. Justice Brown dissented.’ 
The time was when lawyers supposed that the office of a judge, in 
interpreting a statute, was to apply the obvious and usual meaning — 
that ascribed by the common understanding — to plain and obvious words. 
The expression ‘‘ high seas,’’ in our language, has never been applied to 
anything except the oceans or portions thereof. That is plainly shown 
by Mr. Justice Gray in his dissenting opinion, though it need not 
have been shown at all, for, as the grave-digger said, ‘‘every fool 
knows that.’? The interior lakes of North America are not only 
not high seas, but they are not connected with the high seas by 
any natural channel capable of being navigated. Ships from the high 
seas can only get to them by being towed through two artificial canals, 
both of which lie within the Dominion of Canada. We take it to be 
plain enough that Congress might have extended the Federal jurisdic- 
tion in question over the great lakes, That it did not do so in using 
the words ‘‘high seas ”’ is equally clear. Call it then a casus omissus. 
What body is to supply the omission? Is it to be the national legisla- 
ture, the representatives of a people who imagine that they are free? 
Or is it to be the new self-constituted and final legislature, composed of 
nine lawyers not elected by the people, but appointed by the president 


1 Railway Co v. Slattery, 3 App. 2 United States v. Rodgers, 150 U. 
S. 249; s. c. 14 Sup. Ct. Rep. 108, 


Cas. 1155. 
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by ‘‘ and with the advice and consent of the Senate.’’ What kind of a 
legislative body is this which can make a new statute by a declaration 
of a bare majority of its members, against which declaration there is no 
veto power? What kind of legislation is it where no bill for a law is 
publicly introduced in the legislative body? Where there is no public 
discussion of the expediency of the proposed measure? Where the 
public are not allowed to know beforehand that the measure is under 
consideration, so that its voice can be heard? What kind of legislation 
is it which, in the language of Mr. Jefferson,! ‘‘ is huddled up in con- 
clave,’’ until the new law suddenly leaps into life, to astonish the lawyers 
and the people, like Minerva from the brain of Jove? That the juris- 
diction to punish a crime committed upon an American vessel ought to 
rest in the courts of the United States, provided there is no jurisdiction 
to punish it in the State of the home port of the vessel, seems clear 
enough, at least upon first blush. That the jurisdiction ought to be 
conferred by Congress if it is to be exercised at all, is equally plain. 
If it is to be seized by an absurd and unfaithful interpretation, then 
the question arises where is this principle of interpretation, which is 
steadily extending Federal jurisdiction, to end? If you can make 
the Detroit river mean the ‘‘ high seas,’’ you can make a duck pond 
mean the ‘‘ high seas,’’ and you can make black mean white. 


State SocratisM: Power or A State TO ENGAGE In A Private Boust- 
ness. — The Supreme Court of Minnesota in the recent case of Rippe v. 
Becker,” have held that the so-called elevator law of that State,3 under 
which the State undertook to build a grain elevator at Duluth, with a 
capacity of 1,500,000 bushels, and to go into the business of storing 
and vending grain, is contrary to a provision of the constitution of that 
State that ‘‘ the State shall never contract any debts for works of inter- 
nal improvement, or be a party in carrying out such works.’’ The 
Supreme Judicial Court of Massachusetts recently held that it is not 
within the power of the legislature to authorize a municipal corporation 
to engage in buying wood and coal as fuel and in selling them to its 
inhabitants. The question, in a different phase, is understood to be 
pending before the Supreme Court of South Carolina, involving the 
constitutionality of the so-called Dispensary Law of that State. By that 
law, as our readers know, the State of South Carolina attempts to take 


1 28 Am. Law Rev. 147. 4 Re House Bill 519; 30 N. E. Rep. 
257 N. W. Rep. 231. 1142. 
8 Laws Minn. 1893, Ch. 30. 
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possession of the whole business of selling intoxicating liquors within 
the State, by means of public agencies, and to sell and dispense those 
liquors to the thirsty under certain prescribed conditions. There will 
probably be more difficulty in overturning the South Carolina act, for 
the reason that the South Carolina legislature, in passing it, obviously 
had in purpose the devising of a new method to limit and curtail what is 
universally confessed to be an evil, —the sale of intoxicating drinks. We 
have been favored with a brief for the respondent by C. S. Nettles, Esq., 
in the case of McCullough v. Brown, pending in the Supreme Court of 
South Carolina, in which the respondents challenge the constitutionality 
of that law. This gentleman is a prominent lawyer of that State, and 
his brief is an able one. The statute is challenged principally as being 
in conflict with a provision of the constitution of the State declaring 
that ‘‘all men are born free and equal, endowed by their creator with 
certain inalienable rights, among which are the rights of enjoy- 
ing and defending their lives and liberties, acquiring, possessing, and 
protecting property, and of seeking and obtaining their safety and 
happiness.’’ While nothing could be more vague than such a declara- 
tion of fundamental rights, the court is asked to overthrow this law as 
being a plain infringement of the rights thus declared. It is believed that 
this proposition will not bear any analysis, although the statute may be 
unconstitutional as coming in conflict with other constitutional pro- 
hibitions. Certainly the right of a citizen to vend intoxicating liquors 
is not a right which is protected by such a constitutional provision. 
That has been decided again and again, and it is unnecessary to cite 
authorities to the proposition. Then if the Dispensary Law is in viola- 
tion of this declaration of fundamental rights, it must be because it 
infringes the right of the citizen to drink intoxicating liquors. But it 
neither prohibits nor prevents him from drinking such liquors. It 
merely obliges him to purchase them from the State, and not from any 
private dealer. Moreover, it is, perfectly plain that it is not the 
liquor-drinkers but the liquor-sellers, who are struggling against the 
Dispensary Law in South Carolina. But the people have acquiesced 
so patiently in the habit of the judicial courts of overturning 
the acts of the legislatures elected by them, that our American 
** constitutional law,’’ has fairly run mad, and it has come to be 
the fashion, as Mr. Labatt so clearly pointed out in an article in © 
a former number of this publication,! for courts to overturn acts of the 
State legislatures upon mere economical theories and upon mere casuis- 
tic grounds. Judges who «lo this simply constitute themselves a third 


1 27 Am. Law Rev. 857. 
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house of the legislature, possessing, not a qualified but an absolute, 
veto power over any and all legislation which they may deem econom- 
ically bad, or contrary to some vague declaration of fundamental rights. 
That this is the conception on which the court is expected to proceed 
overturning this statute, would appear from the eloquent peroration 
with which Mr. Nettles closes his argument : — 

We bring before this court the proud and beauteous form of Liberty, man- 
acled and in chains. Having asserted the imprescriptable rights of freemen by 
Magna Charta, having been enthroned by the people of this Commonwealth and 
of the United States, we see her here again enslaved and in shackles. In the 
name of freedom, and all the inalienable rights and privileges guarded by the 
constitution, we appeal to this court to strike the galling fetters of tyranny from 
her shapely arms, and loose the iron band of despotism from her peerless brow. 


The ‘‘ slavery ’’ and the ‘‘ shackles ’’ of not being able to get a drink 
of adulterated liquor from a private vendor at an excessive price; the 
inalienable rights and privileges of drinking liquor guarded by the 
constitution ;’’ the ‘‘ galling fetters of tyranny’’ which the old toper 
drags after him, like a ball and chain, when he marches to a public dis- 
pensary for his ‘‘likker;’’ the ‘‘shapely arms’? clanking with these 
‘* galling fetters’’ which the bibulous are obliged to extend across the 
counter of the ‘‘ public dispensary ’’ to get the brown jug instead of 
the small glass; the ‘‘iron band of despotism’’ which encircles each 
barrel of dispensary whisky; the ‘‘ peerless brow’’ of the once proud 
State of South Carolina, now gone into the saloon business ; — these 
considerations ought to settle both the question of the jurisdiction of 
the court and the propriety of its action in declaring the obnoxious 
statute unconstitutional. 


Tramp Corporation In New Yorxk.— The New York Court of Appeals 
in the recent case of Lancaster v. Amsterdam Imp. Co.,! substantially 
hold that a number of the citizens of New York may cause themselves 
to be incorporated in New Jersey, for the purposes of dealing in land in 
New York, — that is, for the purposes of buying and selling real estate 
in New York. In this particular case, one of the five incorporators 
was a resident of New Jersey, under the laws of which State the cor- 
poration was created; but the reasoning of the court shows that it 
would have made no difference if all of the corporators had been citizens 
of New York. Mr. Gray, J., in giving the opinion of the court, says: — 


If our citizens are attracted to other jurisdictions for purposes of incorpo- 
ration, because of more favorable corporation or taxation laws, I cannot see in 


1 10 New York Law Journal, No. 95. 
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that fact, however, and in whatever sense to be deplored, any reason that they 
should be prevented from employing here the corporate capital in the various 
channels of trade or manufacture. That as it seems to me, would be a rather 
hurtful policy and one not to be attributed to the State. 


Treating it as a valid corporation, the learned judge says in another 
place : — 


It seems to me to be very clear, upon examination of our laws and by refer- 
ence to such judicial opinions, that there never was a time in the history of the 
State when a foreign corporation was prevented from entering its boundaries 
to transact any lawful business which a non-resident natural person might have 
transacted here. What public policy is evaded, and what public interests are 
prejudiced, by extending to the foreign corporation, for the transaction of its 
business, the privileges and protection of the laws of our own State, even when 
that business involves the acquisition of and dealing in real property? If we 
were to consider the question simply in the light of a sound or a good policy, 
there are abundant reasons for holding that it is to the public advantage that 
our borders should be as much open for all lawful purposes to foreign corpo- 
rations as to natural persons. Their advent and lawful operation cannot but 
tend to some advancement of our commercial interests and must advantage the 
Commonwealth. It is the policy of the State to encourage the employment of 
capital here by liberal laws; upon what reasonable ground shall we recognize 
the natural person who comes here and refuse recognition to the foreign cor- 
poration? And how is the matter affected if the capital is employed in dealing 
in the acquisition and barter of lands, and not in commerce, manufacturing or 
such like ways? What legal difference is there, which the State can recognize, 
if all the corporations happen to be residents of this State? The corporation is, 
nevertheless, a legal entity, endowed by a sister State with capacities and 
powers, and seeks our State as the field of its activity in the conduct of its bus- 
iness enterprise. Incorporations are, as a rule, advantageous to private and to 
public interests. As the business capacities of the general mass of mankind 
are constantly improving, associations of individuals, voluntarily combining 
their contributions, are able to perform works of various characters which no 
one person is able to accomplish. I believe that to be a well recognized prin- 
ciple in political economy. But we are not to consider the question as one 
simply of sound or of good policy, but whether there is any known public 
policy which is affected. What reason is there that the courts shall condemn 
the business proposed to be carried on by the defendant? What vice inheres 
in it? The case does not fall within those which the courts have decided to be 
against public policy. The business is not immoral in itself. That it is not 
prohibited by legislation I think I have been able to show. 


While we do not believe that the reasoning of this case is sound, yet 
we do believe that the decision is correct in what it actually held, which 
we understand to be that such a corporation is capable of taking and 
transmitting title, and that the rightfulness of its acquiring and 
conveying land within the domestic State will not be tried in a 
collateral proceeding. Although there is some opposing authority, 
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yet it is well known to the profession that judicial authority is 
overwhelming in favor of the proposition that the power of a 
corporation, whether domestic or foreign, to acquire and transmit real 
estate, can only be questioned in a direct proceeding by the State. 
Some exceptions to the principle have been declared in New York 
under the Statute of Wills of that State, which prohibits devises to cor- 
porations not expressly empowered to acquire land, and which limits 
the amount of land which corporations may hold.! But the proposition 
that the citizens of a State can deliberately go into another State and 
organize themselves into a corporation under the laws of that State for 
the purpose of doing business exclusively in their own State, clearly is 
one which is opposed to the tendency of legal opinion and legislation 
except in the corporation-ridden States. Under a shameful seizure of 
jurisdiction, made by the Supreme Court of the United States under 
the pretense — and it was only a pretense —that word “ citizen’’ in 
the Federal constitution and judiciary act, includes corporations aggre- 
gate, these citizens of New York, by organizing themselves into a cor- 
poration in New Jersey, become for jurisdictional purposes a ‘‘ citizen’’ 
of New Jersey, and any suit between them and citizens of their own 
State where more than $2,000 in value are in controversy, is removable 
to acourt of the United States. Now, if the comity of the State of New 
York extends to the recognition of corporations formed evidently for 
this purpose by their own citizens under the laws of other States, if 
they love to be defrauded out of their rightful jurisdiction over their 
own citizen in such a way, so much the worse for them. 


“The robbed that smiles steals something from the thief; 
He robs himself who spends a bootless grief.’’ 


Apropos of this subject, attention may be drawn to the fact that the 
great wholesale dry goods house of the Claflins, in New York City, the 
greatest house of the kind in the world, has lately become a tramp 
corporation under the laws of New Jersey; and consequently, in every 
litigation with citizens of New York where the value in controversy 
exceeds $2,000, it is a ‘‘ citizen’’ of New Jersey for the purposes of 
Federal jurisdiction. 


1 Re McGraw’s Estate, 111 N. Y. the Supreme Court of Rhode Island, in 
66; followed on nearly all points by Wood v. Hammond, 16 R. I. 98. 
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CORRESPONDENCE. 


THE MASTER MIND OF THE FUTURE. 


To the Editors of the American Law Review: 


In my humble opinion the master mind of the future will be his, who will be 
able to devise a code of laws for all the States of the Union. Different States 
have different laws and prescribe different remedies all for the purpose of exact- 
ing and dispensing justice — touching the same question or subject-matter in 
dispute. Of course it is understood and known that the Federal government is 
one of carefully and vigorously limited powers, yet, we find, there is ample room 
under the grand old constitution of the United States of America for “‘ progress 
in the law’’ and the day is not far distant when some David Dudley Field of 
New York City, or some other eminent and skilled technical lawyer will bring 
about a regular wholesale legal reformation, and give us a genuine codification and 
simplification of all our American laws and furever silence the common law in 
this country —by express statutory enactments. What is well settled, can be 
expressed, and what is doubtful ought to be made certain by legislative enactment. 


Respectfully, 
Gro. ALEX. RITTER. 


Nauvoo, Jan. 11th, 1894. 


BOOK REVIEWS. 


DILLOW’S JURISPRUDENCE.— The Laws and Jurisprudence of England and America. Being 
a Series of Lectures delivered before Yale University. By JOHN F. DILLON, LL.D., 
Storrs Professor, Yale University, 1891-1892. Boston: Little, Brown, and Company. 
One Volume. pp. xvi and 431. 8vo. Cloth, $4.00 net. 

In reviewing books which we receive from law publishers, we confess that 
our habit is to sample and test them here and there without reading straight 
through from title page to finis. Asa matter of habit, perhaps, when we took 
up Judge Dillon’s book we opened it midway and began to read We finished 
the lecture in the midst of which we struck, and then turned back to the 
Preface and Lecture I, and took all the thirteen lectures in course. We found 
them exceedingly interesting reading; and we doubt not that every one who 
cares for the great questions of general jurisprudence will say the same. 

It is a matter of great importance that we have presented to us in this very 
attractive book the matured opinions of a man, so distinguished as Judge Dillon 
is, upon all the great questions of jurisprudence and law reform that are now 
engaging the attention of the best statesmen and lawyers of our time. 

The author in his preface correctly says: ‘“‘ There is one purpose which runs 
through all the lectures, in virtue of which only can the book make any claim 
to unity of design; that purpose is to delineate the characteristics and to 
exhibit the excellences of our legal system as it now exists, with a view to show 
that for the people subject to its rule it is, with all its faults, better than the 
Roman or any other aliensystem. It is an argument intended to be so earnestly 
and strongly put as to amount to a protest against the continentalization of our 
law. I have a profound conviction of the superiority of our system of law, at 
least for our people; but I know that this estimate is not so fully and firmly 
held by the body of lawyers and law teachers as I think it ought to be. I have 
therefore thought it a fitting, if not needful, aim to inspire on the part of the 
profession a more thorough appreciation of it. But while I confess to a desire 
to set forth its excellencies, I am not conscious of any inclination to veil its 
imperfections.” 

In his first lecture he outlines the course as follows: ‘ A consideration of our 
law in its old home, its definition, and distinctive character; the education and 
discipline of the English bar, and herein of the Inns of Court, their history, 
character and purposes; of Westminster Hall and the characteristic qualities 
of the English system of law which is indissolubly associated with this illus- 
trious building, and herein of ‘judicial tenure, of the trial by jury, and the doctrine 
of judicial precedent. This will be followed by a consideration of our law 
in its new home, its American expansion, development, and modifications, 
including written constitutional limitations; and this will lead to an examina- 
tion of the English and American system of law and jurisprudence in its gen- 
eral features, wherein will appear its excellences and defects. This will be 
succeeded by a consideration of the conservative and radical forces in our law, 
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of which Blackstone and Bentham are types and exponents, and of the true end, 
methods and limitations of legal reform. And finally I shall attempt to trace 
the progress of law in this country during the first century of our national 
existence, with a view to exhibit its present condition, and then to mark out 
the probable if not necessary, lines of its future growth and improvement, 
Compendiously expressed, it may be said that these lectures, so far as unity of 
design can be predicated of them, relate to our law in its old and its new 
home,— England and America.”’ 

The lectures are presented in a popular way just as they were delivered. For 
this reason they are all the more interesting to read. The students of Yale who 
heard them are to be envied: for the magnetic influence of Judge Dillon’s pres- 
ence and voice must have added greatly to the interest which attaches to the 
printed page. The publishers, however, have done what they could to make 
the printed page attractive. The lectures are beautifully printed at the Uni- 
versity Press upon thick white paper with broad margins. 


PARG6ONS ON PARTNERSHIP, Fourth Edition. — A Treatise on the Law of Partnership. By 
THEOPHLUS Parsons, LL.D. Dane Professor of Law in Harvard University, at Cam- 
bridge. Fourth Edition, revised and enlarged. By Joseph Henry Beale, Jr. Assistant 
Professor of Law in Harvard University. Boston: Little, Brown, and Company. 1893, 
1 Vol. 8vo. pp. 652 and Ixxxi. Price $6.00. 

The fourth edition of this work appears after an interval of fifteen years 
since the publication of the third edition. Professor Beale, who has a reputa- 
tion for excellent editorial work, has very greatly improved the work of Profes- 
sor Parsons as he left it. He has not only brought the work down to date in 
the citation of authorities and in the statement of principles, but he has im- 
proved it in other ways. He has rewritten two chapters in consequence of the 
important change that has taken place in the legal conception of a partnership, 
caused by the decision of the House of Lords in Cox v. Hickman.! “ Much of 
the discussion in them,’’ he says ‘‘ was rendered unnecessary, and has been 
omitted. * * * A comparison with the earlier editions will show with what 
sagacious legal insight the author himself arrived at what we must think very 
nearly the true conception of a partnership at a time when it had little recog- 
nition from bench or bar.’’ The test of a partnership now adopted is nota 
sharing of profits but an agreement to enter into an association, express or im- 
plied, which is in fact and in law a partnership. The partnership is a separate 
entity, existing apart from the partners, for which the partners act. 

The editor has also added a new chapter on Business Combinations and 
Trusts. 

We quote from the creditor’s preface in regard to other improvements: 
“With a view to prevent an increase of bulk, all that seemed unnecessary or 
obsolete in the last edition, both in the text and in the notes, has been omitted. 
Nothing pertinent to the subject, however, has been stricken out unless it was a 
restatement of matter found elsewhere in the work. Many notes have been 
materially shortened by compressing statements of cases contained in them. 
That the book might be more conveniently consulted, it has been divided into 
sections, and it has therefore been necessary to abandon the original paging. 


1 8 H. L. C. 268 (1860). 
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The index has been entirely rewritten and much enlarged, and no difficulty, it is 
hoped, will be experienced in finding a reference to an earlier edition. An 
appendix of Forms of Articles of Copartnership has been annexed as useful to 
the practitioner. All matter added to the text and to the author’s notes has 
been inclosed in brackets. The editor’s notes are distinguished by being 
numbered.”’ 

The editor’s work throughout the book is very important in its amount and in 
its value as well. Statements of principles have been added to the text wher- 
ever this seemed necessary to a complete presentation of the subject, though 
the greater part of the editor’s work appears in the notes. 

In its present form this work should resume the place it held in the esteem 
of the profession many years ago. It never was so accurate and complete in 
ever~ way as it now is in the present edition. 


DEMAREST ON ELEVATED RAILROAD Law. — The Rise and Growth of Elevated Railroad 
Law. By THEODORE F. C. DEMAREST. New York: Baker, Voorhis & Co. 1894. 
Medium size octavo. pp. 278 and xi. Price, $3.50 net. 

This book is just what its title indicates. The origin and development of 
the rights and remedies of abutters upon streets taken for the construction and 
use of elevated railroads form a very interesting chapter in the growth of the 
law from the time when the occasion arose for the application of settled prin- 
ciples of law to circumstances wholly novel. The Story case,! established the 
principle that an abutter upon a street in which an elevated railroad is con- 
structed, though he does not own the fee of any part of the street, has a 
property in the street, an easement of light, air and access, constituting an 
‘“‘incorporeal hereditament’’ appurtenant to his lot. An elevated railroad is 
regarded as a non-street use of a street. ‘‘The street occupies the surface,” 
say the court, ‘‘ and to its uses the rights of the adjacent lots are subordinate; 
but above the surface there can be no lawful obstruction to the access of light 
and air to the detriment of the abutting owner.’”? The author in his introduc- 
tion says: ‘‘ The Story case occupies an almost unique position in the history 
’ of the jurisprudence of the State of New York The vote of four against three of 
the judges of the highest court ? in favor of the ultimate decision of that contro- 
versy, insured to the Manhattan Railway Company one of the most remarkable 
legal careers ever run by a corporation engaged in the business of transporta- 
tion. * * * Under that case, and its sequels, not only is the owner of every 
lot abutting on a street, coinciding with one of the corporate routes, entitled to 
a ‘day in court,’ as complainant, against the briarean invader, but he is held 
to have a legal option, either to proceed by a method producing a settlement of 
the entire dispute, once for all in a single action, or to sue anew, each suc- 
cessive day, week, month or year, as long as grass grows and water runs.”’ 

The author cites some two hundred cases mostly from the New York reports 
bearing directly upon the subject. All the most important of these cases he 
examines in detail. His book presents a full and careful account of the litiga- 
tion from the beginning down tothe present time. This litigation has involved 
great pecuniary interests; and the legal and constitutional rights determined in 
it have been of the gravest importance. 


1 90 N. Y. 122 (1882). 290 N. Y. 122, 
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The following are the chapter headings: — 


1. Origin of the Companies, and Construction of Roads in New York City. 
2. Adjudged Foundation of the Property-Owner’s Demands against the 
Elevated Railroad Companies. 
8. Enumeration of the Different Kinds of Actions Brought Against the o- 
vated Railroad Companies; and Statement of their Nature. 
4. Action for “‘ Past Damages.” 
5. Action for an Injunction. 
6. Anomalous Actions. 
7. Vendor and Vendee; Landlord and Tenant. 
8. Theory and Conduct of the Trials of the Actions. 
9. Benefits. 
10. Condemnation, 
11. Jury Trials and References. 
12. Characteristics of the New Street Easements. The Situation in Illinois, 


MCKELVEY ON CoMMON LAW PLEADING. — Principles of Common Law Pleading: A brief 
Explanation of the Different Forms of Common Law Actions, and a Summary of the 
Most Important Principles of Pleading therein, with Illustrations taken from the Cases. 
By JoHN JAY MCKELVEY, LL.B., A. M., of the New York Bar. New York: Baker, 
Voorhis & Co. Small octavo volume, bound in cloth. pp. xx and 193. Price, $2.00 net. 
The author in his preface says: ‘‘ The subject of common law pleading has 

been treated fully, and in great detail, by Chitty. Other text-writers, chief 

among them Stephens, have treated it less in detail, but more clearly. The 
works of all these writers, however, are characterized by a greater fullness than 
is necessary, or even convenient for the purposes of the student who expects to 
practice in this country. What seems to be required is a summary of the main 
principles of the subject—the principles whose influence is still felt in the 
various systems of pleading which prevail in the different States, without the 
mass of technical and local rules which incumbered the old English system. 

It is this need which the present work is intended, in some small measure, to 

meet. Professor Ames of the Harvard Law School, prepared, some years ago, 

collection of cases upon the subject, which has been used in that school with 
satisfactory results. Theselection and arrangement of the cases by Professor 

Ames has been so judicious and effective, and the use of a book, such as his 

collection of cases, so desirable in connection with a text-book, I have, in the 

arrangement and treatment of the principles covered by his cases, followed 
his work and adopted the cases selected by him as illustrations.” 

Although as a practical art common law pleading is almost every where a 
thing of the past, yet a knowledge of its principles is essential to a proper 
understanding of the cases which constitute the chief part of the common 
law of England and America. Almost every lawyer and student after examin- 
ing this little book, will say with the author: ‘ I know, in my own case, some 
explanation of this nature would have been a great help to a proper under- 
standing of the cases.”” There is no book that affords so clear a statement of 
the principles of common law pleading or so good an explanation of the com- 
mon law forms of actions. We commend the book especially to all students 
of the law. 


The work is divided into two parts. In Part I. there are three chapters; 


ig 
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the first being introductory; the second Actions Based on Acquired Rights, 
including Debt, Detinue, (covenant, Special Assumpsit and General Assumpsit; 
and third, Actions based on Natural Rights, including Trespass, Trover, Re- 
plevin, Case and Ejectment. 

Part II. Pleadings Subsequent to the Declaration. 

Chapter I. Demurrers and Dilatory Pleas. 


VI. New Assignment. 
VII. Motions Based on the Pleadings. 


66 II. Pleas by way of Confession and Avoidance. 
Pleas by way of Traverse. 

Duplicity. 

V. Departure. 

“ 

“ 


BURRELL ON ASSIGNMENTS — SIXTH EDITION. — A Treatise on the Law and Practice of 
Voluntary Assignments for the Benefit of Creditors, adapted to the Laws of the Various 
States, With an APPENDIX OF FORMS. By ALEXANDER M. BURRILL, author of a Law 
Dictionary and Glossary, A Treatise on Circumstantial Evidence, a Treatise on Prac- 
tice, etc. Revised and enlarged by JAMES L. BISHOP. Sizth Edition, Revised and En- 
larged, and an Appendix of State Statutes added by JAMES AVERY WEBB, of the Mem- 
phis, Tenn., Bar. New York: Baker, Voorhis & Co. 1894. 

This work has been in existence for forty years. It was first issued in 1853. 
There was a third and revised edition, by James L. Bishop, Esq., in 1877; a 
fourth edition, by G. L. Sterling, Esq., in 1882, and a fifth edition, in 1887, by 
the same author. The present and sixth edition has been edited by J. A. Webb, 
Esq., of the bar of Memphis, Tennessee. Mr. Webb states in his preface that 
he has endeavored better to adapt the work to the use of lawyers, by some 
material changes both in its composition and arrangement. He has eliminated 
from the text all quotations from or reference to State statutes, except where 
their retention, either as illustrations or as leading points in decisions of im- 
portance, was deemed advisable, and has prepared instead a synopsis of the 
statutes of the several States and territories regulating voluntary assignments 
for the benefit of creditors, which is added to the text as Appendix I. This 
change was suggested by the increased number and importance of such statutes 
in many of the States, and by the fact that frequent calls are made upon coun- 
sel for advice concerning the assignment laws of foreign States. He has 
revised the forms and eliminated all the repealed statutes and the cases con- 
struing them, and also all the overruled cases. He has examined and cited 
practically all the American and English cases decided since 1877, adding nearly 
one thousand in number to those cited in the fifth edition. This has frequently 
necessitated the rewriting of the text so as to make it include and conform to 
the law as announced in the late cases, and also a revision of the notes. The 
section names or paragraph headlines have been increased in number, and so 
arranged that the contents of each paragraph or section are indicated by its 
headline, and the contents of each chapter by a title at the beginning. 

It is thus seen that the work has been so radically re-cast by the present 
editor that he will have to assume the responsibility for its present condition ; 
since the profession cannot know, by any marks which it contains, what work 
is his, or what has been done by the original author and the previous editors. 
The subject with which this work deals is a great and growing one, and this 
work, as brought down to the present time, deals with it very imperfectly. Not 
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more than 4,300 cases are cited. This is a very small portion of the applica- 
tory case law on the subject of assignments of property in trust for the benefit 
of creditors. The learned editor, in supposing that, in adding nearly one 
thousand cases which have been decided since 1877, he has ‘* cited practically 
all the American and English cases decided since that year,” is very seriously 
mistaken. Some of the most important topics are treated so imperfectly that 
the treatment is liable to mislead. His treatment of the right of corporations 
to prefer their creditors begins by stating that “a corporation, like an individ- 
ual, may prefer its creditors in or by an assignment of its property; but in some 
of the States this right has been subjected to material restrictions by statute.” 
In favor of the proposition that a corporation may prefer its creditors he cites 
one recent case, and then he devotes three sections to the examination of the 
statutory restrictions thus alluded to. An article in this Review in which it 
was attempted to deal with the subject exhaustively, shows that the judicial 
decisions are in a state of irreconcilable conflict upon the question of the 
power of an insolvent corporation to prefer its creditors, though there is a 
numerical preponderance of decisions in favor of the existence of the power.! 
From the cases there cited it will appear that the power has been denied in 
many of the American jurisdictions, where it has not been restrained by 
statute. 

We are of the impression that the present, like previous editions of this 
work, will be found useful to the profession; but that if the lawyer or judge 
relies upon it as a thorough compilation or index of the American case law on 
the subject with which it deals, he will be frequently misled. 


INCORPORATED COMPANIES UNDER MUNICIPAL FRANCHISES.— Economic Legislation of 
all the States, the Law of Incorporated Companies operating under municipal fran- 
chises, such as Illuminating Gas Companies, Fuel Gas Companies, Electric Central 
Station Companies, Teleph Companies, Street Railway Companies, Water Compan- 
ies, etc. Preceded by a suggestive discussion of the Economic Principles involved in 
the Operation, Control, and Service of such Companies. By ALLEN RIPPLEY FOOTE, 
author of “ Economic Value of Electric Light and Power.” CHARLES E. EVERETT, A. 
M., LL.B., editing attorney, with a resident attorney, in each State as co-editor. In 
two volumes. Cincinnati: Robert Clark & Company. 1892. 


The title page of this work suggests its nature and scope. It opens witha 
general discussion, from an economic as well as a constitutional and legal 
stand-point, of the nature of franchises, conferred upon private corporations 
by municipal corporations or by State legislatures, to promote quasi-public 
objects within the limits of incorporated cities and towns. In this discussion 
numerous judicial decisions are cited. Then follows a discussion of the sub- 
ject by States in alphabetical order, dealing chiefly with such constitutional pro- 
visions and legislation, though some judicial decisions are cited. These 
discussions of local law have in each case been contributed by local judges or 
practitioners. Some of these contributors are of recognized standing in the 
profession, and no doubt all of them are competent for the task undertaken. 
Among them we notice Judge Bond, of the St. Louis Court of Appeals, who 
writes the sketch of the law of the State of Missouri upon the topics under 
consideration. The work strikes us as one which is likely to be useful to the 


1 27 Am. Law Rev. 846. 
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profession and which will convey to one obliged to deal with matters of local 
law outside his State, a very considerable idea of that law. It is well printed 
and bound, and certainly deserves the attention of the profession. 


SPELLING ON TRUSTS AND MONOPOLIES.—A Treatise on Trusts and Monopolies, containing 
an Exposition of the Rule of Public Policy against Contracts and Combinations in 
Restraint of Trade and a Review of Cases, Ancient and Modern. By THomaAs CaRL 
SPELLING, of the San Francisco Bar. Author of ‘‘The Law of Private Corporations,” 
“Extraordinary Relief,’ etc. Boston: Little, Brown, and Company. 1893. One Vol. 
8vo. pp. 274and xxvii. Law sheep. $3.50, net. 

In a former number of the REviEw ! we noticed with commendation Mr. 
Spelling’s work on Extraordinary Relief. The present work relates to a 
subject which has become prominent in the law only in recent years, and the 
cases are not numerous, only about seven hundred being cited in the book. 
The subject therefore admits of a treatment somewhat different from that which 
was appropriate to the author’s other work just mentioned. He accordingly 
examines many of the cases in detail and quotes freely from opinions of the 
courts. The subject is at the present time of great and growing importance 
and Mr. Spelling’s book will meet the needs of many judges andlawyers. His 
book is well written and well arranged. Its scope can best be learned from the 
chapter headings which are as follows:— 


Chapter I. Historical Development of Principle. 

& II. Agreement not to Practice Profession or follow Trade. 

«“ III. Agreements not to engage in Business. 

“ IV. Agreements not to accept Employment. 

“ V. Monopolies or Combinations to suppress Competition. 

« VI. Combinations among Artisans and Working-men. 

“ VII. Combinations among Bidders. 

“ VIII. Application of Rule to Suppression of Competition in Public 
Service. 

6 IX. Application of Rule to Municipal Grants and Contracts. 

Application of Principle to Private Corporations. 

“ XI. Where Creation of Monopoly and Restraint the Policy of the 
Law. 

Monopolies in the Form of “ Trusts.”’ 

« XIII. Anti-Monopoly Legislation. 

« XIV. Actions and Defenses. 


ABHANDLUNGEN AUS DEM STAATSWISSENSCHAFTLICHEN SEMINAR ZU STRASSBURG.— Heft 
XI. Der Nicaragua-Kanal. Geschichte und Beurteilung des Projekts von LINDLEY M. 
KEASBEY, aus Newark (New Jersey), Doctor der Staatswissenschaften. Mit Einer 
Karte. Strassburg. Verlag von Karl J. Triibner. 1893. p. 110. 


This pamphlet is one of the theses published by the University of Strassburg 
from among those upon which the degrees are awarded. Upon this one the 
degree of Doctor Rerum Politicarum was given to an American, and the subject 
is one of especial interest to Americans at this time. It treats of the history 
and origin of the project of the Nicaragua canal, which has now become a ques- 


1 27 Am. Law. Rev. 957. 


a 


318 28 AMERICAN LAW REVIEW. 


tion of national importance. The first part of the thesis treats of the historical 
development of the idea of the transit of the isthmus, and the second of the var- 
ious plans of construction from the technical point of view and the consequences 
that may be expected to flow from the successful construction of a canal across 
Nicaragua. The history of the undertaking is treated with reference to the 
ideas prevailing in successive periods, and the canal is considered as being in 
the mercantile period of 1502-1814 a governmental undertaking; and afterwards 
in the periods of liberal and individualistic ideas, first, as a national and then 
as an international private enterprise; and finally, as a national governmental 
undertaking. The history of the first period involves the occupation and col- 
onization of the country and the struggles between the English and Spanish for 
supremacy; and the study of the later periods includes an examination of the 
treaties between the United States and England, and an account of the various 
companies that have been formed for the purpose of building the canal and of 
the present condition of the enterprise, and the question whether it shall be 
carried on by a private company alone or by such a company with government 
support, or by the government alone. 

The pamphlet gives the facts with the accuracy and impartiality of a student, 
and it is on this account especially valuable to one who wishes to draw his own 
conclusions without having the opportunity of examining the facts at first- 
hand. 

The second part gives an interesting account of the three routes proposed for 
acanal between the oceans, with observations upon each, and, in conclusion, a 
thoughtful and suggestive discussion of the political and mercantile conse- 
quences of the construction of such a canal. The discussion is based upon 
thorough research; reference ismade to the original authorities for every state- 
ment of fact; and the result illustrates the thorough methods of the German 
Universities. The part relating to the Clayton-Bulwer treaty will be especially 
interesting to lawyers, and a discussion like this is necessary to a proper under- 
standing of the effect of that treaty. Dr. Keasbey is now Professor of History 
and Social Science in the University of Colorado. Cc. L. B. 


LLOYD ON THE LAw OF BUILDING.— A Treatise on the Law of Building and Buildings; 
especially referring to Building Contracts, Leases, Easements, and Liens, containing 
also various forms useful in building operations, a glossary of words and terms com- 
monly used by builders and artisans, and a digest of the leading decisions on building 
contracts and leases in the United States. By A. BARTLETT LLOYD, of the Baltimore 
Bar, author of “ A Treatise on the Law of Divorce.” Second Edition, revised and en- 
larged. Boston and New York: Houghton, Mifflin and Company. The Riverside Press: 
Cambridge. 1894. 1 Vol. 8vo. pp. L. and 537. Sheep, $5.00, net: Cloth, $4.50, ned. 


The second edition of this work is a great improvement over the first. It 
is evident that much time has been given to the work of revising this book; 
and what is more that much legal skill and good judgment have directed the 
work. Much new law has been added, and many errors have been corrected. 
The text runs smoothly and the citations support the text. The new citations 
are from both the English and American reports. Notwithstanding omissions 
the number of cases in the present edition exceeds the number in the first 
edition by about five hundred. In its present form this book is an excellent 
one, and its use in the profession and out of the profession will be much 
greater than it has been. 
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The work is divided into four parts. The first part containing twelve chap- 
ters relates to Building Contracts. Part II. in seven chapters treats of Build- 
ing Leases. Part III. having seven chapters treats of Easements relating to 
Buildings. Part IV. in twelve chapters relates to Mechanics Liens. 

The part relating to Mechanics’ Liens does not profess to be a complete 
statement of the law and is in fact the least valuable part of the work. 

In reviewing the first edition of this work published five years ago, we said: 
Lawyers who have occasion to advise about the law relating to building will 
find Mr. Lloyd’s book a great convenience, and a safe guide to the law, which 
except for this treatise would be sought for in many books, and perhaps not 
found after much time and trouble given to the search. What we then said 
applies more strongly to the present edition. 


KINNEY’S LAW DICTIONARY AND GLOSSARY.— A Law Dictionary and Glossary Primarily 
for the Use of Students but Adapted also to the Use of the Profession at Large. By J. 
KENDRICK KINNEY. 

The author states in his preface that the purpose of this book is to give with 
brevity, but with precision and reasonable fullness, the meaning of the words 
and phrases in the books of the law, —to give the meaning not only of the 
modern words, but of the words in whatever tongue and whether now a part of 
living legal language or not, which have had legal use and function, and which 
thus mark the lines upon which the law has grown, and the salient points in its 
history, with which the student should become familiar. The learned author 
then apologizes for giving so much attention to old, obsolete, and “ half-alien ” 
words and matters of law; but it seems to us that no apology is necessary, since 
the student of the law is constantly coming in contact with such expressions, 
and since it is very convenient to have at hand a glossary which will give him 
their meaning. This is a law glossary rather than a law dictionary. It confines 
itself to giving brief definitions of words and phrases which have or have had 
peculiar meanings in our law. It is well printed. We are using it with profit, 
and have as yet found no reason to offer any criticism upon its matter or 
method. 


New Books anp New — Hon. Grorce S. BouTwELt, of Massa- 
chusetts, is about to give the world a book to be entitled ‘‘ THe CoNnstTITUTION 
OF THE UNITED STATES AT THE END OF THE First Century.’ It is to be 
published by D. C. Heath & Co., of Boston. Mr. Boutwell is seventy-six years 
old. His long and distinguished political career will at least afford a guaranty 
that his book will not be that of a novice. - - - - Messrs. Thacker, Spink & 
Co., of Calcutta (publishers to the Calcutta University), have issued, in hand- 
some form, a series of law lectures on the subject of EstopPpry IN BritisH 
Inp1a, by ARTHUR CaSPERSZ, Esq , B. A., barrister at law and advocate in the 
High Court of Calcutta. The work consists of nearly 500 pages of text, and is 
founded chiefly on English and Indian decisions. The author acknowledges his 
indebtedness to the American work of Dr. Bigelow, and to the English work of 
Everest & Strode. His work is cast in the usual two divisions, of equitable 
estoppel and estoppel by judgment. The mode of treatment is both philosoph- 
ical and practical, — going over and explaining the governing principles, and 
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illustrating them by making extended analyses of applicatory cases. - - - . 
Messrs. Kay & Brother of Philadelphia, have issued ‘‘ AN Essay ON JUDICIAL 
POWER AND UNCONSTITUTIONAL LEGISLATION, being a Commentary on Parts of 
the Constitution of the United States,” by the late Brinton Coxe of the Phila- 
delphia bar. The book was in press at the time of the death of Mr. Coxe, and 
the office of seeing it through the press devolved on his friend, Wm. M. Meigs, 
a frequent contributor to the AMERICAN Law REviEw. The work was intended 
as an historical commentary upon the Federal constitution. The author 
modestly calls it an essay. It abounds in evidences of learning, and of original 
thought. We have not yet had time to read it through, and therefore we offer 
no opinion as to its value. - - - - Asixth edition of the celebrated work of 
HOLLAND ON THE ELEMENTS OF JURISPRUDENCE has issued from the Clarendon 
press, and is to be had from the publishers indicated in the marginal note! 
Dr. Holland states, in his prefatory note to this edition, that it has undergone 
thorough revision, and that, in compliance with a wish expressed in many 
quarters, especially by oriental students, he has translated the German and 
Greek definitions occurring in the earlier chapters, ‘“‘ though well aware 
how much of the meaning of the former, at any rate, must perish in the 
process.”” - - + = Messrs. Lowdermilk & Co., of Washington, D. C., have 
issued a work of nearly 400 pages by THomas S. CoGLry, Esq., a member of 
the bar of the District of Columbia, and author of Cogley’s Digest, on the 
subject of the Law or Strikes, LockouTs AND LABOR ORGANIZATIONS. This 
work is on a timely subject, and, so far as we have been able to look over it, 
presents a detailed examination of the applicatory judicial decisions, not yet 
very numerous. The author takes the just view that a mere combination 
among employes to strike is not necessarily unlawful in theory of the modern 
law, although a strike may become unlawful when unlawful means are resorted 


to forthe purpose of accomplishing the intended end, that is to say, when the 
strikers resort to violence, intimidation and the destruction of property. 


1 Henry Frowde, Oxford University Press & Sons, 120 Chancery Lane, London; Mac- 
Warehouse, Amen Corner, London; Stevens millan & Oo., 66 Fifth Av., New York. 
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